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ABOUT THE ICAI
The Institute of Chartered Accountants of India is a statutory body established by an Act of Parliament viz., The Chartered 
Accountants Act, 1949 in the year 1949 for regulating the profession of Chartered Accountancy in the country.  The Institute, 
which functions under the administrative control of Ministry of Corporate Affairs, Government of India, has five Regional Councils 
at Mumbai, Chennai, Kanpur, Kolkata and New Delhi.  It presently has 153 Branches covering the length and breadth of the 
country, 22 Chapters outside India and an overseas office in Dubai.

Founded 66 years ago with just seventeen hundred members, the Institute has grown to cross mark of 2,46,000 members and 
9,35,000 students as of now.  A significant majority of our membership is in practice and a good deal of specialisation in traditional 
areas of direct/indirect taxes and in emergent specialism’s inter-alia, in financial services, information technology, insurance 
sector, joint ventures, mutual funds, exchange risk management, risk and assurance service environment/energy/quality audits, 
investment counseling, corporate structuring and foreign collaborations.  The other half was/is in employment, many occupying 
senior positions such as CMDs in Banks/Financial Institutions, CEOs in leading and reputed public/private sector companies etc.

One of the important elements of the developmental role of the Institute is to make contributions to Government authorities 
and Regulations viz., the Ministry of Corporate Affairs, Trade Policy Division of the Ministry of Commerce, CBDT, RBI, IRDA, C&AG, 
SEBI etc. to name a few, on relevant matters of importance to the economy and profession.

On International front, the Institute, a permanent member of International and Regional Accounting bodies, like International 
Federation of Accountants(IFAC), International Accounting Standards Board(IASB), Confederation of Asian and Pacific 
Accountants(CAPA) and South Asian Federation of Accountants(SAFA) has made its presence felt through its effective and 
sustained contribution Professional bodies like American Institute of Certified Public Accountants(AICPA) in U.S.A.  The Institute 
of Chartered Accountants in England and Wales(ICAEW) in U.K. and a host of similar bodies in many other countries have signed 
MOUs with our Institute for professional collaboration in areas such as education, examination, training etc. and on issues 
confronting the accounting profession worldwide.

The Institute, being a statutory body, is administered by a Council which is the highest policy making body of the chartered 
accountancy profession.  The Council is comprised of 40 members of whom 32 are elected from among its members spread all 
over the country.  The remaining eight members are nominated by the Central Government representing such authorities as the 
Comptroller and Auditor General of India, Ministry of Finance, Ministry of Corporate Affairs and persons of eminence from the 
fields of law, banking, economic, business, finance, industry, management, public affairs etc.

ABOUT EIRC
In 1952, Eastern India Regional Council (EIRC of ICAI) was constituted with its jurisdiction on West Bengal, Orissa, Assam, Tripura, 
Sikkim, Arunachal Pradesh, Mehalaya, Nagaland, Manipur, Mizoram and the Union Territory of Andaman & Nicobar Islands.  The 
founder Chairman was Mr. Molay Deb and the office of EIRC was located in the 2nd Floor of 7, Hastings Street(Now renamed as 
Kiron Shankar Roy Road)

On 10th December, 1975, the foundation stone of the present EIRC Building at 7, Russell Street (Now renamed as Anandilal 
Poddar Sarani) was led by the then Chief Justice, Calcutta High Court, Hon’ble Justice Shankar Prasad Mitra.  On 14th April, 1977, 
the building was inaugurated by the then Hon’ble Governor of West Bengal, His Excellency Shri A.L. Dias.  

On 17th January, 2014, the Second State of Art Building at 382/A, Prantik Pally, Rajdanga, Kasba, Kolkata-700107 has been 
inaugurated and the same is in operation to cater its dedicated service to its more than 23,005 Members and 83,690 Students.

EIRC has 11 Branches, 18 Study Circles, 5 Study Circles for Members in Industry, 5 CPE Chapters and 8 Study Groups.

EIRC has the privilege and pride in presenting 10 Presidents to ICAI and each one of them has enriched and empowered the 
profession through their visionary leadership and innovative dynamism.

The cherished dream of EIRC is to kindle the spark within the fraternity and to make the members world class professionals as 
well as good human beings – to contribute as an active partner in the nation building exercise.
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Dear Professional Colleagues,

It gives me immense pleasure to present before you the Referencer on Companies Amendment 
Bill 2016 by Eastern India Regional Council of The Institute of Chartered Accountants of India which 
will be released on Workshop on Companies Amendment Bill 2016 to be held on 19th & 20th 
April 2016. 

EIRC thought of bringing out this publication with the intention to extend necessary support 
& guidance to the readers & which would be further clarified by the expert deliberations of the 
eminent speakers who have been invited in this seminar. 

The bill seeks to simplify private placement process, remove restrictions on layers of subsidiaries 
and investment companies, amend CSR provisions to bring greater clarity and exempt certain class 
of foreign entities from the compliance regime under the Act and many other changes. Efforts have 
been made to give the proposed changes in this book in the most concise manner. I would be keen 
to seek your valuable feedback on the contents of the referencer. 

I wish to place on record the contribution and all out support by all my colleagues in the Regional 
Council & Central Council in bringing out this Referencer. The efforts of CA Nitesh Kumar More, 
Chairman, Corporate & other Allied Laws & Corporate Governance Committee deserves special 
mention without whom this referencer would not have been a reality.

I wish this endeavour a stupendous success and I am sure that this referencer will immensely help 
all the readers.

   
Date : 19th April 2016 CA Anirban Datta
Place : Kolkata Chairman, EIRC of ICAI 

Chairman’s Message
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Chairman, Corporate & Other Allied Laws &  
Corporate Governance Committee’s Message

Dear Professional Colleagues,

In recent times we have witnessed vast changes in the economic environment of our country 
resulting in new approaches to company management. The bill to further amend the Companies 
Act 2013 has been introduced. To keep our members updated about all the latest development we 
have brought out this Companies Amendment Bill 2016 Referencer. 

The Companies Amendment Bill has proposed various changes in the Companies Act 2013. This 
book attempts to explain all the changes in the most concise form for the benefit of users at large. 
I am sure that the readers would be immensely benefited from this Referencer which will empower 
them to face all the changes well in advance.

I would like express my sincere gratitude to CA Anirban Datta, Chairman, EIRC for giving me the 
responsibility of being the Chairman of the Corporate & other Allied Laws & Corporate Governance 
Committee of EIRC. I am also thankful to our Central Council and other Regional Council Members 
for their support in bringing out this referencer.  I acknowledge the efforts of all the professionals 
specially CA Mohit Bhuteria who have contributed for this referencer, without them this would not 
have been possible. I would be happy to receive suggestions from the readers of this book, you 
may mail the same at eircreferencer@gmail.com

I would just end by saying, “Everyday Life is a series of decisions, small changes, that add up to a 
Great Change.”

Date: 19th April 2016 CA Nitesh Kumar More 
Place: Kolkata Chairman, Corporate & other Allied Law &
 Corporate Governance Committee, EIRC
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INTRODUCTION

The Companies Act, 2013 (hereinafter referred to as ‘the Act’) introduced significant changes related to 
disclosures to stakeholders, accountability of directors, auditors and key managerial personnel, investor 
protection and corporate governance. The Government received number of representations from indus-
try Chambers, Professional Institutes, legal experts and Ministries/Departments regarding difficulties faced 
in complying with certain provisions. Amendments of the Act were carried out through the Companies 
(Amendment) Act, 2015 to address the immediate difficulties arising out of the initial experience of the 
working of the Act, and to facilitate “ease of doing business”. During the consideration of the Companies 
(Amendment) Bill, 2015 in the Rajya Sabha, views were expressed that more amendments would be re-
quired. A Company Law Committee (hereinafter referred to as ‘the Committee’) was, therefore, constituted 
consisting of representatives from the industry, professional institutes of chartered accountants, cost ac-
countants and company secretaries, and a former High Court Judge under the chairmanship of Secretary, 
Ministry of Corporate Affairs, to examine the need for further amendments.

The Committee submitted its report to the Government on the 1st February, 2016. The Companies (Amend-
ment) Bill, 2016 (hereinafter referred to as ‘the Bill’) seeks to amend the Act based on the report and the 
comments received from stakeholders.

The proposed changes are broadly aimed at:

Ø Addressing difficulties in implementation owing to stringency of compliance requirements;

Ø Facilitating ease of doing business in order to promote growth with employment;

Ø Harmonization with accounting standards, the Securities and Exchange Board of India Act, 1992 and 
the regulations made thereunder, and the Reserve Bank of India Act, 1934 and the regulations made 
thereunder;

Ø Rectifying omissions and inconsistencies in the Act, and 

Ø Carrying out amendments in the provisions relating to qualifications and selection of members of the 
National Company Law Tribunal and the National Company Law Appellate Tribunal in accordance with 
the directions of the Supreme Court.

The Bill, inter alia, proposes the following, namely:-

a. Simplification of the private placement process by doing away with separate offer letter, by making fil-
ing of details or records of applicants to be a part of return of allotment only, and reducing number of 
filings to Registrar;

b. Allow unrestricted object clause in the Memorandum of Association dispensing with detailed listing of 
objects, self declarations to replace affidavits from subscribers to memorandum and first directors;

The Companies Amendment Bill, 2016
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c. Provisions relating to forward dealing and insider trading to be omitted from the Act;

d. Requirement of approval of the Central Government for Managerial Remuneration above prescribed 
limits to be replaced by approval through special resolutions by shareholders;

e. A company may give loans to companies/bodies corporate in which directors are interested after pass-
ing special resolution and adhering to disclosure requirement;

f. Remove restrictions on layers of subsidiaries and investment companies;

g. Allow for exempting class of foreign companies from registering and compliance regime under the Act;

h. Align prescription for companies to have Audit Committee and Nomination and Remuneration Com-
mittee with that of Independent Directors;

i. Test of materiality to be introduced for pecuniary interest for testing independence of Independent 
Directors;

j. Disclosures in the prospectus required under the Companies Act and the Securities and Exchange 
Board of India Act, 1992 and the regulations made thereunder to be aligned by omitting prescriptions 
in the Companies Act and allowing these prescriptions to be made by the SEBI in consultation with the 
Central Government;

k. Provide for maintenance of register of significant beneficial owners by a company, and filing of returns 
in this regard to the Registrar;

l. Removal of requirement of annual ratification of appointment or continuance of auditor;

m. Reduction in times and penalties for auditors;

n. Doing away with filing of returns by listed companies for changes in promoter’s stake;

o. Amend provisions relating to Corporate Social Responsibility to bring greater clarity.
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Sl. 
No

Section Heading Companies Act, 2013 Companies Bill, 2016 Remarks

1 2(6) Associate 
Company

“Explanation.—For the purposes of this 
clause, “significant influence” means 
control of at least twenty per cent. 
of total share capital, or of busi-
ness decisions under an agreement. 
 
(Joint Venture not defined) “

“Explanation to section 2 
(6) shall be substituted to  
(a) the expression “”significant 
influence”” means control of at 
least twenty per cent. of total 
voting power, or control of or 
participation in business deci-
sions under an agreement; 
 
(b) the expression “”joint ven-
ture”” means a joint arrange-
ment whereby the parties 
that have joint control of the 
arrangement have rights to 
the net assets of the arrange-
ment.”

“Section 2 (6) of the Companies Act, 2013 defines the 
term “associate company”, in relation to another com-
pany, to mean a company in which the other company 
has a significant influence, but is not a subsidiary com-
pany of the company having such influence, and also 
includes a joint venture company. The Explanation to 
Section 2(6) defines the phrase “significant influence” 
to mean control of at least twenty per cent of the total 
share capital, or of business decisions under an agree-
ment. The term “total share capital” has been defined in 
Rule 2(1) (r) of the Companies (Specification of Defini-
tions Details) Rules, 2014, to mean the aggregate of (a) 
paid-up equity share capital; and (b) convertible prefer-
ence share capital. 

This definition and the definition in the Accounting 
Standards (and the Listing Regulations, which also 
refers to the Accounting Standards definition), which 
excludes joint ventures, etc. are not consistent and 
that the Accounting Standards defined joint ventures 
separately. Moreover, the treatment for consolidation, 
related party disclosures, etc. for associates and joint 
ventures made the usage of the term in the Act at odds 
with the usage in the Accounting Standards.The term 
“significant influence”, in the Explanation to Section 
2(6), refers to ‘total share capital’ which includes prefer-
ence share capital. 

Replacing ‘total share capital’ with ‘total voting power’ 
would be consistent with accepted principles. Further, 
even though the Act makes references to the term “joint 
venture” as an inclusive part in the definition of the term 
“associate company”, it has been defined separately.

2 2(28) Cost Accountant “cost accountant” means a cost accountant 
as defined in clause (b) of sub section (1) of 
section 2 of the Cost and Works Accountants 
Act, 1959; 

“Clause 2(28) shall be substituted to: 
“Cost Accountant” means a cost ac-
countant as defined in clause (b) of 
sub-section (1) of section 2 of the 
Cost and Works Accountants Act, 
1959 and who holds a valid certifi-
cate of practice under sub-section 
(1) of section 6 of that Act “

“The term ‘cost accountant’ appearing in Section 
2(28) of the Act covered both a cost accountant in 
employment, and a cost accountant in practice.  
Post amendment, the definition will be in line with the 
definition of Chartered Accountants as provided in sec-
tion 2(17).”

3 2(30) Debenture “debenture” includes debenture stock, 
bonds or any other instrument of a company 
evidencing a debt, whether constituting a 
charge on the assets of the company or not;

“In clause (30), the following 
proviso shall be inserted, namely: 
“Provided that— (a) the 
instruments referred to in 
Chapter III-D of the Reserve 
Bank of India Act, 1934; and 
 
(b) such other instrument, as 
may be prescribed by the Cen-
tral Government in consulta-
tion with Reserve Bank of In-
dia, issued by a company, shall 
not be treated as debenture;”

“Section 2(30) defines the term “debenture” to include 
debenture stock, bonds “or any other instrument of 
a company evidencing a debt”, whether constitut-
ing a charge on the assets of the company or not.  
The phrase “any other instrument of a company evi-
dencing a debt” appearing in the definition makes it 
very broad and includes, by implication, instruments 
like commercial papers and other money market in-
struments, which were often used as an important 
short-term fund raising source by eligible compa-
nies; and were well regulated under RBI regulations.  
Through an amendment to Rule 18 of the Companies 
(Share Capital and Debenture) Rules, 2014 in March 
2015, it has been clarified that the raising of monies 
through commercial papers would not be governed 
by the Rules pertaining to the issue of debentures.  
The definition of debentures have been narrowed down 
so as to remove practical difficulties of being covered by 
dual provisions of law. i.e. RBI Act, 1934 and Companies 
Act, 2013.”

Analysis of Companies Bill 2016  
vis-a-vis Companies Act 2013
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Sl. 
No

Section Heading Companies Act, 2013 Companies Bill, 2016 Remarks

4 2(41) Financial Year “financial year”, in relation to any company or 
body corporate, means the period ending on 
the 31st day of March every year, and where 
it has been incorporated on or after the 1st 
day of January of a year, the period ending on 
the 31st day of March of the following year, 
in respect whereof financial statement of 
the company or body corporate is made up: 
Provided that an application can be made 
by a company or body corporate, which is a 
holding company or a subsidiary of a com-
pany incorporated outside India and is re-
quired to follow a different financial year for 
consolidation of its accounts outside India, 
the Tribunal may, if it is satisfied, allow any 
period as its financial year, whether or not 
that period is a year. “

In the first proviso, after the word 
“subsidiary”, the words “or associ-
ate company” shall be inserted. 

“Section 2 (41) of the Act provides that the financial 
year in relation to a company or a body corporate 
shall mean the period ending on the 31st of March 
every year. It gives the ‘National Company Law Tri-
bunal’ (NCLT) the authority to allow a company or 
a body corporate, which is a subsidiary or a holding 
company of a company incorporated outside India, 
to follow a different financial year, if it is required to 
do so, for the consolidation of its accounts outside In-
dia. The financial statements of associates and joint 
ventures were also taken into consideration in the 
preparation of ‘consolidated financial statements’ (CFS). 
The proposed amendment seeks to allow a Company 
which is an associate of a Company incorporated outside 
India to have a different Financial Year for consolidation 
of its accounts outside India with approval of Tribunal. “

Provided further that a company or body 
corporate, existing on the commencement of 
this Act, shall, within a period of two years 
from such commencement, align its financial 
year as per the provisions of this clause;

5 2(46) Holding Company “holding company”, in relation to one or more 
other companies, means a company of which 
such companies are subsidiary companies; 

Explanation:- For the purposes of 
this clause, the expression “com-
pany” includes any body corporate. 

“Section 2 (46) of the Act defines a “holding company” 
in relation to other companies, as a company of which 
such other companies are subsidiary companies. Sec-
tion 2 (87) of the Act defines a “subsidiary company”, 
and Explanation (c) to Section 2(87) clarifies that the 
expression “company” includes a ‘body corporate’. An Ex-
planation similar to Explanation (c) to Section 2(87) be 
included in Section 2(46), so that a company incorpo-
rated outside India could be considered to be the hold-
ing company of another company, for the purposes of 
the Act. This was a minor anomaly, but which could lead 
to uncertainties in ascertaining the status of a company, 
in case of a foreign holding company; and also in deter-
mining the applicability of the Act to such a company. 
  
The proposed amendment seeks to provide that a com-
pany incorporated outside India can also be considered 
to be a Holding Company for another Company for the 
purpose of this Act. This is in line with the definition of 
subsidiary Company u/s 2(87) of the Act.”

6 2(49) Interested 
Director

“interested director” means a director who is 
in any way, whether by himself or through 
any of his relatives or firm, body corporate 
or other association of individuals in which 
he or any of his relatives is a partner, director 
or a member, interested in a contract or ar-
rangement, or proposed contract or arrange-
ment, entered into or to be entered into by or 
on behalf of a company; 

Section 2(49) shall be omitted “Section 2 (49) of the Act defines an “interested direc-
tor”. Section 184 (2) provides nature of interests to be 
disclosed by directors, but does not use the phrase ‘in-
terested director’. The provision in essence, defined an 
interested director. Further, the only reference to the 
term ‘interested director’ in the Act was in Section 174 
(3), and an Explanation to that provision clarified that 
the meaning of the term ‘interested director’ would be 
the same as for the purposes of Section 184 (2). The 
definition provided in Section 2(49), though much 
wider, has not been used in the Act and is redundant.  
The omission of definition is much welcome as this was 
adding to the confusion to interpretation of definition 
and at the same time, there was no reference in any of 
the provisions to said section.”
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Sl. 
No

Section Heading Companies Act, 2013 Companies Bill, 2016 Remarks

7 2(51) Key Managerial 

Personnel

““key managerial personnel”, in re-

lation to a company, means— 

(i) the Chief Executive Officer or the 

managing director or the manager; 

(ii) the company secretary; 

(iii) the whole-time director; 

(iv) the Chief Financial Officer; and 

(v) such other officer as may be prescribed;“

““key managerial personnel”, in 

relation to a company, means— 

(i) the Chief Executive Officer or the 

managing director or the manager; 

(ii) the company secretary; 

(iii) the whole-time director; 

(iv) the Chief Financial Of-

ficer; and (word “and” Omited)  

(v) such other officer, not 
more than one level be-
low the directors who is in 
whole-time employment, 
designated as key managerial 
personnel by the Board; and - 

(vi) such other officer as may be 

prescribed”

“The J.J. Irani Committee observed that “stakeholders / 

Board look towards certain key managerial personnel 

for formulation and execution of policies.” It felt that 

such key managerial personnel must be recognised by 

the law, along with their liability, in appropriate aspects 

of the legislation. Section 203, read with the corre-

sponding Rule requires every listed company, and cer-

tain classes of pubic companies , to have a whole time 

director, managing director or CEO or a manager, Chief 

Financial Officer and Company Secretary (companies 

having a share capital of Rupees Five Crore or more), 

who all have been named as ‘key managerial personnel’.  

 

The proposed amendment seeks to include persons not 

more than one level below the directors in whole time 

employment and designated as KMP by the Board to 

be considered as KMP. This will include departmental 

heads which are normally one level below the directors.”

8 2(57) Net Worth “net worth” means the aggregate value of 

the paid-up share capital and all reserves cre-

ated out of the profits and securities premi-

um account, after deducting the aggregate 

value of the accumulated losses, deferred 

expenditure and miscellaneous expenditure 

not written off, as per the audited balance 

sheet, but does not include reserves created 

out of revaluation of assets, write-back of 

depreciation and amalgamation. 

In clause (57), for the words “and 

securities premium account”, the 

words “, securities premium ac-

count and debit or credit balance 

of profit and loss account,” shall be 

substituted; 

“Section 2(57) of the Act defines the term “net worth”, 

and specifies various amounts that are to be taken into 

consideration while calculating it. The net worth of a 

company reflects its intrinsic value. The present defini-

tion does not include the phrase ‘ credit balance of the 

profit and loss account’ and therefore, the same in not 

included in computation of networth.

The proposed amendment seeks to add to the confusion 

to include both debit and credit balances in Profit and 

Loss A/c for the purpose of calculation of Net worth.”

9 2(71) Public Company ““public company” means a company which— 

(a) is not a private company;

(b) has a minimum paid-up share capi-

tal of five lakh rupees or such higher 

paid-up capital, as may be prescribed 

Provided that a company which is a subsidi-

ary of a company, not being a private com-

pany, shall be deemed to be public company 

for the purposes of this Act even where such 

subsidiary company continues to be a private 

company in its articles. “

“In clause (71), in sub-clause 

(a), after the word “company;”, 

the word “and” shall be inserted;  

“public company” means 

a company which— 

(a) is not a private company; and

(b) has a minimum paid-up 

share capital of five lakh ru-

pees or such higher paid-up 

capital, as may be prescribed. 

Provided that a company which 

is a subsidiary of a company, not 

being a private company, shall 

be deemed to be public company 

for the purposes of this Act even 

where such subsidiary company 

continues to be a private company 

in its articles. “

“Section 2(71) of the Act defines the term ‘Public Compa-

ny’ which specifies the criteria which are required to be 

satisfied by a company to be called as a Public Company. 

 The insertion of the word ‘and’ makes it clear that both 

the conditions are required to be satisfied by a Company 

to be called as a ‘Public Company’.”
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Sl. 
No

Section Heading Companies Act, 2013 Companies Bill, 2016 Remarks

10 2(76)(viii) Related Party “related party”, with refer-
ence to a company, means: 
 
(viii) any company which is- 
(A) a holding, subsidiary or an asso-
ciate company of such company; or  
(B) a subsidiary of a holding company to 
which it is also a subsidiary;“

“(viii) any  body cor-
porate  which is—
(A) a holding, subsidiary or an as-
sociate company of such company; 
(B) a subsidiary of a holding compa-
ny to which it is also a subsidiary; or  
(C) an investing company or 
the venturer of a company;” 

“The term “related party”, as currently defined, used 
the word ‘company’ in Section 2(76)(viii), meaning 
thereby that those entities that were incorporated 
in India would come in the purview of the definition. 
This resulted in the impression that companies incor-
porated outside India (such as holding/ subsidiary/ 
associate / fellow subsidiary of an Indian company) 
were excluded from the purview of related party of 
an Indian company.  This seemed to be unintentional. 
The substitution of the word ‘company’ with ‘body 
corporate’ would remove any ambiguity or interpre-
tational difficulties that may arise in determining the 
status of a foreign company as a related party to a com-
pany. However, this would be a more stricter provision. 
Also, a new sub-clause has been proposed to be in-
serted in the definition of a related party in a body cor-
porate which is an investing company or the venturer 
of a company.
Pertinent to note that the word ‘investing company’ 
should  actually have been  replaced with ‘investing 
body corporate’, otherwise it will create the same situ-
ation of excluding investing companies incorporated 
outside India.”

11 2(85) Small Company ‘‘small company’’ means a company, 
other than a public company,— 
 
(i) paid-up share capital of which does not 
exceed fifty lakh rupees or such higher 
amount as may be prescribed which shall 
not be more than five crore rupees; or - 
 
(ii) turnover of which as per its last profit 
and loss account does not exceed two crore 
rupees or such higher amount as may be pre-
scribed which shall not be more than twenty 
crores rupees.”

‘‘small company’’ means a compa-
ny, other than a public company,— 
 
(i) paid-up share capital of which 
does not exceed fifty lakh rupees 
or such higher amount as may 
be prescribed which shall not be 
more than ten crore rupees; or -
 
(ii) turnover of which as per its last 
profit and loss account for the im-
mediately preceding financial 
year does not exceed two crore 
rupees or such higher amount as 
may be prescribed which shall not 
be more than one hundred crore 
rupees.“

“In Section 2(85) of the Act, the replacement of 
the words “last profit and loss account” with the 
words “last profit and loss account for the imme-
diately preceding financial year”, were made to 
take care of what seemed to be an inadvertent 
drafting error. 
The threshold of maximum turnover in definition of 
small company is proposed to be increased from from 
20 crores to 100 crores and paid up share capital from 
5 crores to 10 crores. Further, the turnover as per last 
Profit and Loss A/c is sought to be replaced with turno-
ver as per its last Profit and Loss A/c for the immediately 
preceding Financial year.”

12 2(87) Subsidiary 
Company or 
Subsidiary

“subsidiary”, in relation to any other company 
(that is to say the holding company), means 
a company in which the holding company—  
(i) controls the composi-
tion of the Board of Directors; or 
(ii) exercises or controls more than 
one-half of the total share capital ei-
ther at its own or together with one 
or more of its subsidiary companies:  
 
Provided that such class or classes of 
holding companies as may be prescribed 
shall not have layers of subsidiaries be-
yond such numbers as may be prescribed. 
 

““subsidiary”, in relation to any oth-
er company (that is to say the hold-
ing company), means a company 
in which the holding company—  
(i) controls the composition 
of the Board of Directors; or 
 
ii) exercises or controls more 
than one-half of the total vot-
ing power either at its own 
or together with one or more 
of its subsidiary companies: 
(Proviso omitted)
Explanation:
(a)###
(b)###
(c)###
(d)Omitted”

“Section 2(87) of the Act defines a “subsidiary com-
pany”, in relation to another company (that is to say a 
holding company), as a company in which the hold-
ing company controls the composition of the Board 
of Directors, or exercises or controls more than one-
half of the total share capital. Further, Rule 2(1) (r) of 
the Companies (Specification of Definitions Details) 
Rules, 2014, specifies that the ‘total share capital’ 
shall be the aggregate of the paid up equity share 
capital and the convertible preference share capital.  
 
By virtue of the present definition, a company in which 
the preference share capital is greater than its equity 
share capital,  becomes a subsidiary of an entity that 
holds the preference shares, even though it might not 
have control, or any voting rights in such a company. 
Further, inclusion of the preference share capital in the 
total share capital  has created confusion about own-
ership of the company. Further, such companies are  
shown as subsidiaries, but are  not  considered for con-
solidation purposes, as per the applicable Accounting 
Standards. It has  been problematic to treat preference 
shares at par with equity shares, and this has affected 
raising of funds for several industries, especially infra-
structure and allied sectors.“
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“Explanation.—For the pur-
poses of this clause,— 
(a) a company shall be deemed to be 
a subsidiary company of the holding 
company even if the control referred to in 
sub-clause (i) or sub-clause (ii) is of another 
subsidiary company of the holding company; 
(b) the composition of a company’s Board 
of Directors shall be deemed to be con-
trolled by another company if that other 
company by exercise of some power exer-
cisable by it at its discretion can appoint or 
remove all or a majority of the directors; 
(c) the expression “company” in-
cludes any body corporate; 
(d) “layer” in relation to a holding company 
means its subsidiary or subsidiaries;”

In order to address the practical problems, the Bill pro-
poses to replace the term “total share capital” with the 
term ‘total voting power’, as equity share capital should 
be the basis for determining holding/subsidiary status. 

13 2(91) Turnover “turnover” means the aggregate value of the 
realisation of amount made from the sale, 
supply or distribution of goods or on account 
of services rendered, or both, by the company 
during a financial year. 

“The clause shall be 
substituted, namely: 
 
“turnover” means the gross 
amount of revenue recognised in 
the profit and loss account from 
the sale, supply, or distribution of 
goods or on account of services 
rendered, or both, by a company 
during a financial year. “

“Section 2(91) of the Act defines the term “turnover” 
to mean the aggregate value of the realisation from 
the sale, supply or distribution of goods, or on ac-
count of services rendered, or both, by the company, 
during a financial year. The term has been used in the 
Act, mainly in the provisions giving prescriptive power 
on the basis of the criteria of a company’s turnover.  
 
The proposed definition of turnover seeks to bring much 
clarity in the definition of turnover with reference to the 
amounts recognized in Profit and Loss A/c.”

14 3A Formation of 
Company

“3. (1) A company may be formed 
for any lawful purpose by— 
(a) seven or more persons, where the 
company to be formed is to be a public 
company;
(b) two or more persons, where the 
company to be formed is to be a private 
company; or 
(c) one person, where the company to 
be formed is to be One Person Com-
pany that is to say, a private company, 
by subscribing their names or his name to 
a memorandum and complying with the 
requirements of this Act in respect of regis-
tration:“

“After section 3 , the following 
section shall be inserted, namely: 
If at any time the number of mem-
bers of a company is reduced, in 
the case of a public company, be-
low seven, in the case of a private 
company, below two, and the com-
pany carries on business for more 
than six months while the number 
of members is so reduced, every 
person who is a member of the 
company during the time that it so 
carries on business after those six 
months and is cognisant of the fact 
that it is carrying on business with 
less than seven members or two 
members, as the case may be, shall 
be severally liable for the payment 
of the whole debts of the company 
contracted during that time, and 
may be severally sued therefor. “

“Section 3(1) of the Act provides for the minimum 
number of persons required for formation of a company. 
However, the minimum number of persons required for 
continuation of a company after it is formed and legal 
consequences of number of members falling below the 
minimum number is not provided in section 3 of the Act. 
Similar provision was there in Section 45 of the 1956 Act.  
 
The proposed insertion seeks to provide for liability of 
members when the minimum number of members falls 
below the statutory minimum (seven or two in case of 
public or private company respectively) and such a situ-
ation continues for a period exceeding six months.”
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“Provided that the memorandum of One 
Person Company shall indicate the name 
of the other person, with his prior written 
consent in the prescribed form, who shall, in 
the event of the subscriber’s death or his in-
capacity to contract become the member of 
the company and the written consent of such 
person shall also be filed with the Registrar 
at the time of incorporation of the One Per-
son Company along with its memorandum 
and articles:
Provided further that such other person may 
withdraw his consent in such manner as may 
be prescribed:
Provided also that the member of One Person 
Company may at any time change the name 
of such other person by giving notice in such 
manner as may be prescribed:“

“Provided also that it shall be the duty of 
the member of One Person Company to 
intimate the company the change, if any, 
in the name of the other person nomi-
nated by him by indicating in the memo-
randum or otherwise within such time 
and in such manner as may be prescribed, 
and the company shall intimate the Reg-
istrar any such change within such time 
and in such manner as may be prescribed. 
Provided also that any such change in the 
name of the person shall not be deemed 
to be an alteration of the memorandum. 
(2) A company formed under 
sub-section (1) may be either— 
(a) a company limited by shares; or 
(b) a company limited by guarantee; or 
(c) an unlimited company”

15 4(1)(c ) Memorandum “The memorandum of a company shall state— 
 (a) the name of the company with the last 
word “Limited” in the case of a public limited 
company, or the last words “Private Limited” 
in the case of a private limited company:  
 
Provided that nothing in this clause shall ap-
ply to a company registered under section 8;  
 
(b) the State in which the registered of-
fice of the company is to be situated;  
 
(c) the objects for which the company is 
proposed to be incorporated and any mat-
ter considered necessary in furtherance 
thereof;“

“Clause (c ) shall be sub-
stituted, namely: 
 
(c) that the company may en-
gage in any lawful act or activ-
ity or business, or any act or 
activity or business to pursue any 
specific object or objects, as per 
the law for the time being in force:  
Provided that in case a company 
proposes to pursue any specific ob-
ject or objects or restrict its objects, 
the Memorandum shall state the 
said object or objects for which the 
company is incorporated and any 
matter considered necessary in fur-
therance thereof and in such case 
the company shall not pursue any 
act or activity or business, other 
than specific objects stated in the 
Memorandum; “

“Section 4 of the Act requires a company to have a 
‘Memorandum of Association’ (MOA), which has to be 
subscribed to by the persons incorporating a company. 
The Companies Act, 2013 has done away with the bifur-
cation of objects into ‘main’ and ‘other’ objects. Instead, 
Section 4(1)(c) and Schedule I require the MOA of every 
company to state “the objects for which the company 
is proposed to be incorporated and any matter consid-
ered necessary in furtherance thereof.” While the new 
Act has liberalised the manner of specifying the objects 
in the MoA, certain problems in implementation , such 
as, for the approval of name of a company, and the al-
lotment of Corporate Identity Number for a company 
with multiple objects. The English Companies Act, 2006 
provides that a company’s objects will be unrestricted, 
unless the articles specifically restrict them. With an-
nual reporting on the major activities undertaken by a 
company, there are adequate provisions for disclosures 
on the current objects of a company. Sectoral regulators  
prescribe restrictive criteria to suit their requirements. 
 
The proposed amendment seeks to provide for addition 
of such generic objects clause which will provide for a 
liberal operational regime for companies.”
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16 4(5)(i) Memorandum (i) Upon receipt of an application under sub-
section (4), the Registrar may, on the basis of 
information and documents furnished along 
with the application, reserve the name for a 
period of sixty days from the date of the ap-
plication. 

In sub-section (5), in clause (i), 
for the words “sixty days from the 
date of the application”, the words 
“twenty days from the date of ap-
proval or such other period as may 
be prescribed” shall be substituted 
- 

“The fact that a changed process for centralised process-
ing of name reservation/approval has already been im-
plemented, as well as the fact that only one re-submis-
sion is allowed,  there is a  need for building in efficiency 
in the system and reduce misuse by reducing the period 
of reservation to 20 days by amending Section 4(5)(i).  
To simplify and fast track the procedure for company 
registration in India, the Ministry of Corporate Affairs 
(MCA) has proposed amendment w.r.t reservation of 
name. Now, the proposed name will be reserved for a 
period of only 20 days from the date of approval instead 
of 60 days from the date of application. “

17 4(6) Memorandum (6) The memorandum of a company shall be 
in respective forms specified in Tables A, B, C, 
D and E in Schedule I as may be applicable to 
such company. 

“After sub-section (6), the fol-
lowing sub-sections shall 
be inserted, namely:—  
“(6A) A company may adopt 
the model memorandum ap-
plicable to such a company.  
(6B) In case of any company, 
which is registered after the com-
mencement of the Companies 
(Amendment) Act, 2016, in so far 
as the registered memorandum of 
such company does not exclude or 
modify the contents in the model 
memorandum applicable to such 
company, those contents shall, so 
far as applicable, be the contents of 
the Memorandum of that company 
in the same manner and to the ex-
tent as if that was contents of the 
duly registered memorandum of 
the company.” “

18 7(1)(c ) Incorporation of 
Company

(c) an affidavit from each of the subscrib-
ers to the memorandum and from persons 
named as the first directors, if any, in the ar-
ticles that he is not convicted of any offence 
in connection with the promotion, formation 
or management of any company, or that he 
has not been found guilty of any fraud or 
misfeasance or of any breach of duty to any 
company under this Act or any previous com-
pany law during the preceding five years and 
that all the documents filed with the Regis-
trar for registration of the company contain 
information that is correct and complete and 
true to the best of his knowledge and belief; 

(c) a declaration from each of the 
subscribers to the memorandum 
and from persons named as the 
first directors, if any, in the articles 
that he is not convicted of any of-
fence in connection with the pro-
motion, formation or management 
of any company, or that he has not 
been found guilty of any fraud or 
misfeasance or of any breach of 
duty to any company under this 
Act or any previous company law 
during the preceding five years and 
that all the documents filed with 
the Registrar for registration of the 
company contain information that 
is correct and complete and true 
to the best of his knowledge and 
belief; 

“Section 7 of the Act provides for requirements in re-
lation to the incorporation of companies. Section 7(1)
(c) requires affidavits to be given by directors and the 
first subscribers regarding their not being convicted of 
offences indicated therein.  This requirement caused 
additional documentary burden, and , at times, 
lead to a delay in the incorporation of companies.  
 
The requirements with respect to affidavits under Sec-
tion 7(1)(c) has  been proposed to be replaced with self-
declarations. “
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19 12(1) & (4) Registered Office 
of the Company

“(1)     A company shall, on and from the fif-
teenth day of its incorporation and at all times 
thereafter, have a registered office capable of 
receiving and acknowledging all communi-
cations and notices as may be addressed to it.  
 
(4)  Notice of every change of the situation of 
the registered office, verified in the manner 
prescribed, after the date of incorporation of 
the company, shall be given to the Registrar 
within fifteen days of the change, who shall 
record the same. “

“(1)     A company shall, within 
thirty days of its incorpora-
tion and at all times thereafter, 
have a registered office capable 
of receiving and acknowledg-
ing all communications and no-
tices as may be addressed to it.  
 
(4)  Notice of every change of the 
situation of the registered office, 
verified in the manner prescribed, 
after the date of incorporation of 
the company, shall be given to 
the Registrar within thirty days of 
the change, who shall record the 
same. “

“Section 12 of the Act governs the provisions relating 
to the registered office of a company. Section 12(1)  re-
quires that a company shall, on and from the fifteenth 
day of its incorporation, and at all times thereafter, 
have a registered office. Technically, this interpreta-
tion would not allow a company to have its registered 
office immediately on incorporation, or earlier than 
the fifteenth day of its incorporation, whereas a com-
pany could have its office from the day of its incorpo-
ration.  Hence, this sub-section has been proposed 
to be amended to provide for a company to have its 
registered office within thirty days of its incorporation.  
Section 12(4) provides for the recording of the change 
of the registered office of a company by the Registrar, 
after being given notice of the same by the company 
within fifteen days of such change. In respect of certain 
documents like lease deeds, rent agreements and other 
related documents that are required to be submitted, 
the prescribed time period of fifteen days is insuffi-
cient, especially where various approvals may have to 
be obtained. So, the time limit for registering change 
in registered office is been proposed to be  increased to 
thirty days. “

20 21 Authentication 
of documents, 

proceedings and 
contracts

“Save as otherwise provided in this Act,— 
 
(a) a document or proceeding requir-
ing authentication by a company; or - 
(b) contracts made by or on behalf of a com-
pany, may be signed by any key managerial 
personnel or an officer of the company duly 
authorised by the Board in this behalf. “

“In section 21 of the princi-
pal Act, for the words “an of-
ficer of the company”, the words 
“an officer or employee of the 
company” shall be substituted.  
(a) a document or proceed-
ing requiring authentica-
tion by a company; or - 
(b) contracts made by or on behalf 
of a company, may be signed by 
any key managerial personnel or 
an officer or employee of the 
company duly authorised by the 
Board in this behalf. “

“Section 21 of the Act provides that a document re-
quiring authentication by a company, or contracts 
made by, or on behalf of a company, may be signed 
by any key managerial personnel or an officer of the 
company duly authorized by the Board in this behalf. 
Since the definition of “officer” under Section 
2(59) includes only  top level management per-
sons in a company, it would be practically very 
difficult for only such top level persons to sign 
the documents, without providing for any other 
employee to sign, even with a board resolution.  
The proposed amendment to Section 21  allows au-
thorizations, on the signature of ‘any employee of the 
company duly authorised by the Board’. “

21 26 Matters to 
be stated in 
prospectus

“(1)Every prospectus issued by or on behalf of 
a public company either with reference to its 
formation or subsequently, or by or on behalf 
of any person who is or has been engaged or 
interested in the formation of a public com-
pany, shall be dated and signed and shall—  
(a) a document or proceeding requir-
ing authentication by a company; or 
(b) contracts made by or on behalf of a com-
pany, may be signed by any key managerial 
personnel or an officer of the company duly 
authorised by the Board in this behalf.”

“(i) After the words “signed 
and shall”, the following 
shall be inserted, namely:  
“state such information and set 
out such reports on financial 
information as may be speci-
fied by the Securities and Ex-
change Board in consultation 
with the Central Government:  
Provided that until the Securi-
ties and Exchange Board speci-
fies the information and reports 
on financial information under 
this sub-section, the regulations 
made by the Securities and Ex-
change Board under the Securities 
and Exchange Board of India Act, 
1992, in respect of such finan-
cial information or reports on 
financial information shall apply.” 
(ii) the clauses (a) and (b) shall be 
omitted.”

“SEBI is in the process of simplifying the contents 
of the prospectus/offer document by amending 
the provisions of SEBI (ICDR) Regulations, 2009 so 
as to reduce the volume of disclosures following 
suggestions from the stakeholders that those of-
fer documents are becoming too long, too detailed, 
and repetitive as also too difficult to understand.  
This objective could be achieved only if Section 26(1) of 
the Companies Act, 2013 is modified to empower SEBI 
to prescribe the contents in consultation with MCA.                                                                                                                                      
The proposed amendment seeks to address this issue.”
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22 35(2) Civil liability for 
mis-statements 

in Prospectus

“2. No person shall be liable un-
der sub-section (1), if he proves— 
 
(a) that, having consented to become a direc-
tor of the company, he withdrew his consent 
before the issue of the prospectus, and that it 
was issued without his authority or consent; 
or Issue of application forms for securities.  
 
(b) that the prospectus was issued without 
his knowledge or consent, and that on be-
coming aware of its issue, he forthwith gave 
a reasonable public notice that it was issued 
without his knowledge or consent.”

“In section 35 of the principal 
Act, in sub-section (2), after 
clause (b), the following clause 
shall be inserted, namely - 
“(c) that, as regards every mis-
leading statement purported 
to be made by an expert or 
contained in what purports 
to be a copy of or an extract 
from a report or valuation 
of an expert, it was a correct 
and fair representation of the 
statement, or a correct copy 
of, or a correct and fair extract 
from, the report or valuation ;  
and he had reasonable ground 
to believe and did up to the 
time of the issue of the pro-
spectus believe, that the per-
son making the statement was 
competent to make it and that 
the said person had given the 
consent required by sub-sec-
tion (5) of section 26 to the is-
sue of the prospectus and had 
not withdrawn that consent 
before delivery of a copy of the 
prospectus for registration or, 
to the defendant’s knowledge, 
before allotment there under.”

“Section 35 of the Act prescribes civil liability for direc-
tors, promoters and experts for issuing misleading state-
ments in a prospectus; and the defences available to 
them. Directors could not rely on the statements made 
by experts in a prospectus, as a defence for civil liability 
under the new Act , although such defence was avail-
able to them under Section 62(2)(d)(ii) of the Compa-
nies Act, 1956. In the United States, under the Securities 
Exchange Act, 1934, named experts (including account-
ants, engineers and appraisers) who prepare or certify a 
portion of the registration statement, or any report sup-
porting the registration statement, are subject to liabil-
ity for the portions they prepare. The English Compa-
nies Act, 2006 provides for director’s liability in case of 
untrue or misleading statements, but also provides for 
a safe harbour provision, such that the director is only 
liable to compensate the company for the loss suffered 
by the company in reimbursing an investor if the direc-
tor knew, or was reckless in not checking whether the 
statement was untrue or misleading or knew the omis-
sion to be dishonest concealment of a material fact. 
The proposed insertions  of clause (c) to Section 35(2) is 
being done to provide for similar provision as that under 
the 1956 Act.”

23 42 Issue of Shares 
by Private Place-

ment.

“42. (1) Without prejudice to the provi-
sions of section 26, a company may, 
subject to the provisions of this section, 
make private placement through is-
sue of a private placement offer letter. 
(2) Subject to sub-section (1), the offer of se-
curities or invitation to subscribe securities, 
shall be made to such number of persons 
not exceeding fifty or such higher number 
as may be prescribed, [excluding qualified 
institutional buyers and employees of the 
company being offered securities under a 
scheme of employees stock option as per 
provisions of clause (b) of sub-section (1) of 
section 62], in a financial year and on such 
conditions (including the form and manner 
of private placement) as may be prescribed. 
 (3) No fresh offer or invitation under this 
section shall be made unless the allotments 
with respect to any offer or invitation made 
earlier have been completed or that offer or 
invitation has been withdrawn or abandoned 
by the company.“

“For section 42 the following 
shall be substituted, namely: 
(1) A company may, subject to the 
provisions of this section, make 
a private placement of securities. 
(2) A private placement shall be 
made only to a select group of 
persons who have been identified 
by the Board (herein referred to 
as ”identified persons”), whose 
number shall not exceed fifty or 
such higher number as may be 
prescribed [excluding the qualified 
institutional buyers and employees 
of the company being offered secu-
rities under a scheme of employees 
stock option in terms of provisions 
of clause (b) of sub-section (1) of 
section 62], in a financial year sub-
ject to such conditions as may be 
prescribed.“

The section has been entirely re-written. The bars on 
the use of money is now until return of allotment has 
been filed with the Registrar of Companies. It is surpris-
ing to notice that the use of the money has been linked 
with filing of a document, for which the time allowed 
is as much as 60 days for allotment, and 15 days for fil-
ing the return.  The only relief in the private placement 
provisions seems to be that the amount of penalty for 
contravention has been limited to a maximum of Rs 
2 crores, which was earlier  extending to the entire 
amount raised by private placement.
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“(4) Any offer or invitation not in compli-
ance with the provisions of this section 
shall be treated as a public offer and all 
provisions of this Act, and the Securities 
Contracts (Regulation) Act, 1956 and the 
Securities and Exchange Board of India Act, 
1992 shall be required to be complied with. 
(5) All monies payable towards subscrip-
tion of securities under this section shall 
be paid through cheque or demand draft 
or other banking channels but not by cash. 
(6) A company making an offer or invitation 
under this section shall allot its securities 
within sixty days from the date of receipt of 
the application money for such securities and 
if the company is not able to allot the securi-
ties within that period, “

“(3) A company making private 
placement shall issue private 
placement offer and application in 
such form and manner as may be 
prescribed to identified persons, 
whose names and addresses are 
recorded by the company in such 
manner as may be prescribed: 
Provided that the private place-
ment offer and application shall 
not carry any right of renunciation. 
Explanation I.—””private place-
ment”” means any offer or invita-
tion to subscribe or issue of secu-
rities to a select group of persons 
by a company (other than by way 
of public offer) through private 
placement offer-cum-application, 
which satisfies the conditions 
specified in this section.“

“it shall repay the application money to 
the subscribers within fifteen days from 
the date of completion of sixty days and 
if the company fails to repay the applica-
tion money within the aforesaid period, it 
shall be liable to repay that money with 
interest at the rate of twelve per cent. per 
annum from the expiry of the sixtieth day: 
Provided that monies received on application 
under this section shall be kept in a separate 
bank account in a scheduled bank and shall 
not be utilised for any purpose other than— 
(a) for adjustment against al-
lotment of securities; or 
(b) for the repayment of monies where the 
company is unable to allot securities.”

“Explanation II.—””qualified 
institutional buyer”” means the 
qualified institutional buyer as 
defined in the Securities and Ex-
change Board of India (Issue of 
Capital and Disclosure Require-
ments) Regulations, 2009, as 
amended from time to time, 
made under the Securities and 
Exchange Board of India Act, 1992. 
 
Explanation III.—If a company, 
listed or unlisted, makes an offer 
to allot or invites subscription, or 
allots, or enters into an agreement 
to allot, securities to more than 
the prescribed number of persons, 
whether the payment for the se-
curities has been received or not 
or whether the company intends 
to list its securities or not on any 
recognised stock exchange in or 
outside India, the same shall be 
deemed to be an offer to the public 
and shall accordingly be governed 
by the provisions of Part I of this 
Chapter.“
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“(7) All offers covered under this section shall 
be made only to such persons whose names 
are recorded by the company prior to the in-
vitation to subscribe, and that such persons 
shall receive the offer by name, and that a 
complete record of such offers shall be kept 
by the company in such manner as may be 
prescribed and complete information about 
such offer shall be filed with the Registrar 
within a period of thirty days of circulation 
of relevant private placement offer letter. 
(8) No company offering securities under 
this section shall release any public adver-
tisements or utilise any media, marketing 
or distribution channels or agents to inform 
the public at large about such an offer. 
(9) Whenever a company makes any allot-
ment of securities under this section, it shall 
file with the Registrar a return of allotment in 
such manner as may be prescribed, “

“(4) Every identified person will-
ing to subscribe to the private 
placement issue shall apply in the 
private placement and application 
issued to such person along with 
subscription money paid either by 
cheque or demand draft or other 
banking channel and not by cash: 
Provided that monies received 
on application under this sec-
tion shall be kept in a separate 
bank account in a scheduled 
bank and shall not be utilised 
for any purpose other than— 
(a) for adjustment against al-
lotment of securities; or 
(b) for the repayment of mon-
ies where the company is 
unable to allot securities. 
(5) No fresh offer or invitation un-
der this section shall be made un-
less the allotments with respect to 
any offer or invitation made earlier 
have been completed or that offer 
or invitation has been withdrawn 
or abandoned by the company:“

“including the complete list of all security-
holders, with their full names, addresses, 
number of securities allotted and such other 
relevant information as may be prescribed. 
(10) If a company makes an offer or accepts 
monies in contravention of this section, the 
company, its promoters and directors shall 
be liable for a penalty which may extend to 
the amount involved in the offer or invitation 
or two crore rupees, whichever is higher, and 
the company shall also refund all monies to 
subscribers within a period of thirty days of 
the order imposing the penalty.”

“Provided that, subject to the 
maximum number of identi-
fied persons under sub-section 
(2), a company may, at any time, 
make more than one issue of se-
curities to such class of identified 
persons as may be prescribed. 
(6) A company making an offer or 
invitation under this section shall 
allot its securities within sixty 
days from the date of receipt of 
the application money for such 
securities and if the company is 
not able to allot the securities 
within that period, it shall repay 
the application money to the sub-
scribers within fifteen days from 
the expiry of sixty days and if the 
company fails to repay the applica-
tion money within the aforesaid 
period, it shall be liable to repay 
that money with interest at the 
rate of twelve per cent. per annum 
from the expiry of the sixtieth day: 
Provided that monies received on 
application under this section shall 
be kept in a separate bank account 
in a scheduled bank and shall not 
be utilised for any purpose other 
than—“
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“(a) for adjustment against 
allotment of securities; or 
(b) for the repayment of mon-
ies where the company is 
unable to allot securities. 
(7) No company issuing securities 
under this section shall release any 
public advertisements or utilise any 
media, marketing or distribution 
channels or agents to inform the 
public at large about such an issue. 
(8) A company making any allot-
ment of securities under this sec-
tion, shall file with the Registrar a 
return of allotment within fifteen 
days from the date of the allotment 
in such manner as may be pre-
scribed, including a complete list 
of allottees, with their full names, 
addresses, number of securities 
allotted and such other relevant 
information as may be prescribed.”

“(9) If a company defaults in fil-
ing the return of allotment within 
the period prescribed under 
sub-section (8), the company, 
its promoters and directors shall 
be liable to a penalty for each 
default of one thousand rupees 
for each day during which such 
default continues but not ex-
ceeding twenty-five lakh rupees. 
 
(10) Subject to sub-section (11), 
if a company makes an offer or 
accepts monies in contravention 
of this section, the company, its 
promoters and directors shall be 
liable for a penalty which may ex-
tend to the amount raised through 
the private placement or two crore 
rupees, whichever is lower, and the 
company shall also refund all mon-
ies with interest as specified in sub-
section (6) to subscribers within a 
period of thirty days of the order 
imposing the penalty.“

(11)Notwithstanding anything 
contained in sub-section (9) and 
sub-section (10), any private place-
ment issue not made in compliance 
of the provisions of the subsection 
(2) shall be deemed to be a public 
offer and all the provisions of this 
Act and the Securities Contracts 
(Regulation) Act, 1956 and Secu-
rities and Exchange Board of India 
Act, 1992 shall be applicable.
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24 47(1) Voting Rights “(1) Subject to the provisions of section 
43 and sub-section (2) of section 50,— 
 (a) every member of a company limited 
by shares and holding equity share capital 
therein, shall have a right to vote on every 
resolution placed before the company; and  
 
(b) his voting right on a poll shall be in pro-
portion to his share in the paid-up equity 
share capital of the company.”

“(1) Subject to the provisions 
of section 43 and sub-section 
(2) of section 50 and sub-
section (1) of section 188,— 
(a) every member of a company 
limited by shares and holding equi-
ty share capital therein, shall have 
a right to vote on every resolution 
placed before the company; and  
(b) his voting right on a poll shall 
be in proportion to his share in the 
paid-up equity share capital of the 
company.”

Inclusion of section 188(1) within the ambit of section 
47 is a desired change because section 188 prohibits a 
member, who is related party to a particular transac-
tion, to vote for such transaction.

25 53(2) Prohibition of 
issue of shares at 

a discount

“(2)Any share issued by a company at a dis-
counted price shall be void.“

“(2)Any share issued by a com-
pany at a discount shall be void. 
 
After sub-section (2), the fol-
lowing sub-section shall 
be inserted, namely:— 
“”(2A) Notwithstanding anything 
contained in sub-sections (1) and 
(2), a company may issue shares 
at a discount to its creditors when 
its debt is converted into shares in 
pursuance of any statutory reso-
lution plan or debt restructuring 
scheme in accordance with any 
guidelines or directions or regula-
tions specified by the Reserve Bank 
of India under the Reserve Bank 
of India Act, 1934 or the Banking 
(Regulation) Act, 1949.”

“Sub-section (1) of Section 53 of the Act prohibits is-
sue of shares at a discount. Sub-section (2) makes 
the issue of shares at a discounted price void. The 
use of the words “discounted price” can  be inter-
preted to mean a price lower than the market value 
of shares, and not lower than its nominal value, as 
intended in sub-section (1). To remove the ambi-
guity,  the words ‘discounted price’, is proposed to 
be replaced the word “discount” in the provision.  
It may be noted that Companies Act 1956 allowed 
companies to issue shares at a discount with the 
prior approval of the Company Law Board (CLB). To 
enable restructuring of a distressed company, when 
the debt of such a company is converted into shares 
in accordance with any debt restructuring guidelines 
specified by Reserve Bank of India (Strategic Debt Re-
structuring Scheme issued by RBI vide Circular dated 
8.06.2015), a company may issue shares at a discount 
to a creditor referred to in, and as per the guidelines.  
 
The proposed insertion of subsection 53(2A), which al-
lows issuing of shares by a company at a discount, to 
its creditors when its debt is converted into shares in 
pursuance of any statutory resolution plan or debt re-
structuring scheme in accordance with any guidelines 
or directions or regulations specified by the Reserve 
Bank of India under the Reserve Bank of India Act, 1934 
or the Banking (Regulation) Act, 1949, will make a sig-
nificant impact, as the bar in the Act, 2013 against issu-
ing shares at a discount forced a banker to convert the 
loans at least at par value of the equity. “

26 54 Issue of sweat 
equity shares

“(1) Notwithstanding anything contained in 
section 53, a company may issue sweat equity 
shares of a class of shares already issued, if the 
following conditions are fulfilled, namely:— 
Clause: (c) not less than one year has, at the 
date of such issue, elapsed since the date on 
which the company had commenced busi-
ness.”

Clause (c ) shall be omitted. The proposed deletion of this clause allows the newly 
incorporated companies to issue sweat equity shares 
of a class of shares already issued , which is a welcome 
change. 
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27 62 Further Issue of 

share capital

“Where at any time a company hav-

ing a share capital proposes to increase 

its subscribed capital by issue of further 

shares, such shares shall be offered:- 

(a)### 

(b) ###

(c) to any persons, if it is authorised by a 

special resolution, whether or not those 

persons include the persons referred to in 

clause (a) or clause (b), either for cash or for 

a consideration other than cash, if the price 

of such shares is determined by the valuation 

report of a registered valuer subject to 

such conditions as may be prescribed.

 

(2) The notice referred to in sub-clause (i) 

of clause (a) of sub-section (1) shall be des-

patched through registered post or speed 

post or through electronic mode to all the ex-

isting shareholders at least three days before 

the opening of the issue.”

“In sub-section (1), in clause (c), 

for the words “”of a registered 

valuer subject to such conditions 

as may be prescribed”, the words 

and figures ”of a registered 

valuer, subject to the compli-

ance with the applicable pro-

visions of Chapter III and any 

other conditions as may be 

prescribed”  shall be substituted;

For sub-section (2), the fol-

lowing sub-section shall 

be substituted, namely:— 

”(2) The notice referred to in 

sub-clause (i) of clause (a) of sub-

section (1) shall be dispatched 

through registered post or speed 

post or through electronic mode or 

courier or any other mode having 

proof of delivery to all the existing 

shareholders at least three days be-

fore the opening of the issue.”

Section 62 of the Act deals with the further issue of share 

capital. Sub-section (2) requires the notice with regard 

to offers on rights basis to be despatched through reg-

istered post, or speed post, or an electronic mode. The 

proposed amendment seeks to allow delivery by courier 

or any other mode having proof of delivery. Further, the 

proposed  amendment seeks to include compliance of 

Chapter III as part of Section 62(1)(c).

28 73(2) Prohibition on 
acceptance of 
deposits from 

public

“(c) Depositing such sum which shall 
not be less than fifteen per cent. of the 
amount of its deposits maturing during a 
financial year and the financial year next 
following, and kept in a scheduled bank 
in a separate bank account to be called 
as deposit repayment reserve account.  
 
(d) providing such deposit insur-
ance in such manner and to such 
extent as may be prescribed;  
 
(e) certifying that the company has not 
committed any default in the repayment of 
deposits accepted either before or after the 
commencement of this Act or payment of 
interest on such deposits “

“For clause (c), the following clause 
shall be substituted, namely: -  
“(c) depositing, on or before the 
30th day of April each year, such 
sum which shall not be less than 
twenty per cent. of the amount of 
its deposits maturing during the 
following financial year and kept 
in a scheduled bank in a separate 
bank account to be called deposit 
repayment reserve account.” 
(d) Omitted
(e) certifying that the company 
has not committed any default 
in the repayment of deposits ac-
cepted either before or after the 
commencement of this Act or pay-
ment of interest on such deposits 
and where a default had occurred, 
the company made good the de-
fault and a period of five years had 
lapsed since the date of making 
good the default;””

“Companies accepting deposits from their members 
or the public, are required to comply with the require-
ments of Section 73(2)(c) and 73(5), that is, of keep-
ing an amount not less than fifteen percent of the 
amount of its deposits maturing during a financial 
year and the next financial year, deposited and kept 
in a scheduled bank in a separate bank account to 
be called as the deposit repayment reserve account. 
This account is not to be used by the company for any 
purpose other than the repayment of deposits. Pri-
vate companies accepting deposits from their mem-
bers are already exempted from this requirement. 
The proposed amendment in section 73(2)
(c) seeks to increase the  percentage by 5% and 
now confines to only of the amount of depos-
its maturing during the following financial year. 
 
Section 73(2)(d) mandates a company accept-
ing deposits to provide for deposit insurance in the 
manner and extent as is prescribed in Part 5 of the 
Companies (Acceptance of Deposits) Rules,2014. 
However, as insurance companies are not offering 
any products for covering company deposit default 
risks, this requirement was relaxed till 31/03/2016.  
The requirement of providing of deposit insurance is 
done away with.“
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“Section 73(2)(e) requires a certification from the 
company that no default has been committed in the 
repayment of deposits, accepted either before or af-
ter the commencement of the Act, or the payment 
of interest on such deposits.  This requirement was 
harsh on companies which might have defaulted 
due to reasons beyond their control, such as indus-
try conditions at some point of time in the past, but 
repaid such deposits with earnest efforts thereafter. 
 
The amendment seeks to permit  Companies to ac-
cept deposits from its members, who made default 
and made good the default and a period of five years 
had lapsed since the date of making good the default. 
Through this change a fair chance is being proposed to 
be given to the Companies whose intention were not 
mala fide in the past.”

29 74(1)(b) Repayment of 
deposits, etc., 

accepted before 
commencement 

of this Act.

1(b) Repay within one year from such com-
mencement or from the date on which such 
payments are due, whichever is earlier 

“for clause (b), the following clause 
shall be substituted, namely:—  
1(b) “”repay within three years 
from such commencement or 
on or before expiry of the period 
for which the deposits were ac-
cepted, whichever is earlier: 
Provided that renewal of any such 
deposits shall be done in accord-
ance with the Provisions of Chapter 
V and the rules made there under.””

 Rule 19 of the Companies (Acceptance of Deposit) 
Rules, 2014, allows for deposits accepted under the 
Companies Act, 1956 to be repaid as per the original 
terms .  The proposed amendment seeks to amend the 
law increasing the time limit from one to three years.

30 77 Duty to register 
charges

“(1) It shall be the duty of every company 
creating a charge within or outside India, on 
its property or assets or any of its undertak-
ings, whether tangible or otherwise, and 
situated in or outside India, to register the 
particulars of the charge signed by the com-
pany and the charge-holder together with 
the instruments, if any, creating such charge 
in such form, on payment of such fees and in 
such manner as may be prescribed, with the 
Registrar within thirty days of its creation: 
Provided that the Registrar may, on an ap-
plication by the company, allow such regis-
tration to be made within a period of three 
hundred days of such creation on payment of 
such additional fees as may be prescribed. “

“After the third proviso the follow-
ing proviso shall be inserted namely, 
 
Provided also that this section shall 
not apply to such charges as may 
be prescribed in consultation with 
the Reserve Bank of India.”

“Section 77 of the Act mandates registration of charges 
with the Registrar.  Unlike the Companies Act, 1956, a 
specific list of charges to be so registered had not been 
included in the new Act or the Rules. Thus, in the ab-
sence of a specific list of charges to be registered, and 
the wide definition of the word “charge”, ‘pledges’ and 
‘liens’ are also required to be registered. These were 
earlier exempted from registration requirements un-
der the previous Act. Registration of pledges and liens 
creates various practical difficulties, relating to the 
quantum and frequency of registrations required, etc. 
for example members of the ‘Clearing Corporation’ 
(CC) deposited cash, bank guarantees, FDRs, approved 
securities etc. with the Corporation towards meeting 
the margin and security deposit requirements requires 
registration of charges, creating operational difficulties.  
The proposed amendment seeks to provide that the 
requirement of registration of certain charges may be 
done away with, as may be prescribed by the Govern-
ment.”

“Provided further that if registration is not 
made within a period of three hundred days 
of such creation, the company shall seek ex-
tension of time in accordance with section 87:  
 
Provided also that any subsequent registra-
tion of a charge shall not prejudice any right 
acquired in respect of any property before 
the charge is actually registered.”
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31 78 Application for 
registration of 

charge

Where a company fails to register the charge 
within the period specified in section 77, 
without prejudice to its liability in respect of 
any offence under this Chapter, the person in 
whose favour the charge is created may apply 
to the Registrar for registration of the charge 
along with the instrument created for the 
charge, within such time and in such form 
and manner as may be prescribed and the 
Registrar may, on such application, within a 
period of fourteen days after giving notice 
to the company, unless the company itself 
registers the charge or shows sufficient cause 
why such charge should not be registered, 
allow such registration on payment of such 
fees, as may be prescribed.

Where a company fails to regis-
ter the charge within the period 
of thirty days referred to in sub-
section (1) of section 77, without 
prejudice to its liability in respect 
of any offence under this Chapter, 
the person in whose favour the 
charge is created may apply to the 
Registrar for registration of the 
charge along with the instrument 
created for the charge, within such 
time and in such form and man-
ner as may be prescribed and the 
Registrar may, on such application, 
within a period of fourteen days 
after giving notice to the company, 
unless the company itself registers 
the charge or shows sufficient 
cause why such charge should not 
be registered, allow such registra-
tion on payment of such fees, as 
may be prescribed.

The proposed amendment seeks to provide the charge-
holder to  register  the charge after a period of 30 days as 
against 300 days, other conditions remaining the same.

32 82 Company to re-
port satisfaction 

of charge

(1) A company shall give intimation to the 
Registrar in the prescribed form, of the pay-
ment or satisfaction in full of any charge 
registered under this Chapter within a period 
of thirty days from the date of such payment 
or satisfaction  and the provisions of sub-
section (1) of section 77 shall, as far as may 
be, apply to an intimation given under this 
section.

“The words “and the provisions 
of sub-section (1) of section 
77 shall, as far as may be, ap-
ply to an intimation given under 
this section” shall be omitted; 
 
The following proviso 
shall be inserted namely, 
“Provided that the Registrar 
may, on an application by the 
company or the charge holder, 
allow such intimation of pay-
ment or satisfaction to be 
made within a period of three 
hundred days of such payment 
or satisfaction on payment of 
such additional fees as may be 
prescribed.”

“Section 82 of the Act provides that a company shall give 
intimation to the Registrar of the payment or satisfac-
tion in full, of any registered charge so registered within 
thirty days from the date of such payment or satisfac-
tion. Further, sub-section (1) of Section 77 shall, as far as 
may be, apply to an intimation given under this Section. 
 
The proposed amendment seeks to allow similar time-
lines for satisfaction of charge  as allowed for registering 
a charge .”

33 89 Declaration 
in respect of 

beneficial interest 
in any share

“(1)###
(2)###
(3)###
(4)###
(5)###
(6)###
(7)###
(8)###
(9) Nothing in this section shall be deemed to 
prejudice the obligation of a company to pay 
dividend to its members under this Act and 
the said obligation shall, on such payment, 
stand discharged.”

“In section 89 of the princi-
pal Act, after sub-section (9), 
the following sub-section 
shall be inserted, namely:—  
”(10) For the purposes of this sec-
tion and section 90, beneficial 
interest in a share includes, di-
rectly or indirectly, through 
any contract, arrangement or 
otherwise, the right or entitle-
ment of a person alone or to-
gether with any other person to—  
(i) exercise or cause to be ex-
ercised any or all of the rights 
attached to such share; or  
(ii)receive or participate in any 
dividend or other distribution in 
respect of such share.”

Section 89 of the Companies Act, 2013 deals with the 
concept of beneficial interest in a share which obligates 
every person acquiring/holding beneficial interest in a 
share as well as the legal owner to make a declaration 
to the company in respect of such beneficial interest. In 
view of the absence of a definition of beneficial interest 
in a share in a company, absence of any obligation on 
a company to collect information on beneficial owner-
ship, the absence of the concept of beneficial owner-
ship in a company, no enabling provisions to maintain 
a separate register on beneficial ownership, in the Act, 
the existing provisions were considered inadequate for 
the purpose of mandating a register of beneficial own-
ers of the company. The proposed amendment seeks to 
include all such provisions.
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34 90 Investigation of 

beneficial owner-

ship of shares in 

certain cases

90. Where it appears to the Central Govern-

ment that there are reasons so to do, it may 

appoint one or more competent persons 

to investigate and report as to beneficial 

ownership with regard to any share or class 

of shares and the provisions of section 216 

shall, as far as may be, apply to such inves-

tigation as if it were an investigation ordered 

under that section.

“For section 90 of the pricini-

pal Act, the following section 

shall be substituted, namely:—  

90. (1) Every individual, who acting 

alone or together, or through one 

or more persons or trust, including 

a trust and persons resident outside 

India, holds beneficial interests, of 

not less than twenty-five per cent. 

or such other percentage as may be 

prescribed, in shares of a company 

or the right to exercise, or the ac-

tual exercising of significant influ-

ence or control as defined in clause 

(27) of section 2, over the company 

(herein referred to as ”significant 

beneficial owner”), shall make a 

declaration to the company, speci-

fying the nature of his interest and 

other particulars, in such manner 

and within such period of acquisi-

tion of the beneficial interest or 

rights and any change thereof, as 

may be prescribed: 

“Provided that the Central Gov-

ernment may prescribe a class or 

classes of persons who shall not be 

required to make declaration under 

this sub-section.

(2) Every company shall maintain a 

register of the interest declared by 

individuals under sub-section (1) 

and changes therein which shall 

include the name of individual, 

his date of birth, address, details 

of ownership in the company and 

such other details as may be pre-

scribed.

(3) The register maintained under 

sub-section (2) shall be open to 

inspection by any member of the 

company on payment of such fees 

as may be prescribed.“
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“(4) Every company shall file a re-
turn of significant beneficial own-
ers of the company and changes 
therein with the Registrar contain-
ing names, addresses and other 
details as may be prescribed within 
such time, in such form and man-
ner as may be prescribed.
5) A company shall give notice, 
in the prescribed manner, to 
any person (whether or not a 
member of the company) whom 
the company knows or has 
reasonable cause to believe— 
(a) to be a significant ben-
eficial owner of the company; 
(b) to be having knowledge of 
the identity of a significant ben-
eficial owner or another person 
likely to have such knowledge; or 
(c) to have been a significant ben-
eficial owner of the company at 
any time during the three years 
immediately preceding the date on 
which the notice is issued, and who 
is not registered as a significant 
beneficial owner with the company 
as required under this section.”

(6) The information required by the 
notice under sub-section (5) shall 
be given by the concerned person 
within a period not exceeding 
thirty days of the date of the notice. 
(7) The company shall,—
(a) where that person fails to give 
the company the information re-
quired by the notice within the 
time specified therein; or
(b) where the informa-
tion given is not satisfactory, 
apply to the Tribunal within a 
period of fifteen days of the ex-
piry of the period specified in the 
notice, for an order directing that 
the shares in question be sub-
ject to restrictions with regard 
to transfer of interest, suspen-
sion of all rights attached to the 
shares and such other matters as 
may be prescribed.
(8) On any application made un-
der sub-section (7), the Tribunal 
may, after giving an opportu-
nity of being heard to the par-
ties concerned, make such order 
restricting the rights attached with 
the shares within a period of sixty 
days of receipt of application or 
such other period as may be pre-
scribed.
(9) The company or the person ag-
grieved by the order of the Tribunal 
may make an application to the 
Tribunal for relaxation or lifting of 
the restrictions placed under sub-
section (8).
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(10) If any person fails to make a 
declaration as required under sub-
section (1), he shall be punishable 
with fine which shall not be less 
than one lakh rupees but which 
may extend to ten lakh rupees and 
where the failure is a continuing 
one, with a further fine which may 
extend to one thousand rupees 
for every day after the first during 
which the failure continues.
(11) If a company, required to 
maintain register under sub-sec-
tion (2) and file the information 
under sub-section (4), fails to do 
so or denies inspection as provided 
therein, the company and every of-
ficer of the company who is in de-
fault shall be punishable with fine 
which shall not be less than ten 
lakh rupees but which may extend 
to fifty lakh rupees and where the 
failure is a continuing one, with a 
further fine which may extend to 
one thousand rupees for every day 
after the first during which the fail-
ure continues.
(12) If any person wilfully furnishes 
any false or incorrect information 
or suppresses any material infor-
mation of which he is aware in 
the declaration made under this 
section, he shall be liable to action 
under section 447.”

35 92(1) Annual return “(1) Every company shall prepare a return 
(hereinafter referred to as the annual re-
turn) in the prescribed form containing 
the particulars as they stood on the 
close of the financial year regarding—  
(a) its registered office, principal busi-
ness activities, particulars of its hold-
ing, subsidiary and associate companies;  
(b) its shares, debentures and other securities 
and shareholding pattern; 
(c) its indebtedness; 
(d) its members and debenture-holders 
along with changes therein since the close of 
the previous financial year;
(e) its promoters, directors, key managerial 
personnel along with changes therein since 
the close of the previous financial year;
(f) meetings of members or a class thereof, 
Board and its various committees along with 
attendance details;“

“ (a) clause (c) shall be omitted;  
(b) in clause (j), the words “”indicat-
ing their names, addresses, coun-
tries of incorporation, registration 
and percentage of shareholding 
held by them”” shall be omitted;  
(c) after the proviso, the 
following proviso shall 
be inserted, namely:— 
Provided further that the Cen-
tral Government may prescribe 
abridged form of annual return 
for One Person Company and small 
company.”

Section 92 of the Act, read with Rule 11 of the Compa-
nies (Management and Administration) Rules, 2014, 
provides for the filing of annual return of a company in 
the prescribed form.  The amendment seeks to provide  
prescriptive powers for separate Annual Return format 
for small companies and one person companies.
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“(g) remuneration of directors and key man-
agerial personnel;
(h) penalty or punishment imposed on 
the company, its directors or officers and 
details of compounding of offences and 
appeals made against such penalty or 
punishment
(i) matters relating to certification of compli-
ances, disclosures as may be prescribed;
(j) details, as may be prescribed, in respect of 
shares held by or on behalf of the Foreign In-
stitutional Investors indicating their names, 
addresses, countries of incorporation, regis-
tration and percentage of shareholding held 
by them; and
(k) such other matters as may be prescribed, 
and signed by a director and the company 
secretary, or where there is no company sec-
retary, by a company secretary in practice:“

Provided that in relation to One Person Com-
pany and small company, the annual return 
shall be signed by the company secretary, or 
where there is no company secretary, by the 
director of the company.

36 92(3) Annual return (3) An extract of the annual return in such 
form as may be prescribed shall form part of 
the Board’s report

“(ii) for sub-section (3), the 
following sub-section shall 
be substituted, namely:—  
”(3) Every company shall place a 
copy of the annual return on the 
website of the company, if any, and 
the web-link of such annual return 
shall be disclosed in the Board’s 
report.”

Section 92(3) mandates the filing of an extract of 
the annual return as a part of the Board’s report. This 
requirement is leading to duplication of information 
being reported to the shareholders under other provi-
sions of the Act or mandated to be made available on 
the website of the companies. Hence, this is proposed 
to be omitted, and instead the web address/link of the 
Annual Return filed by the company and hosted on its 
website, if any, should be provided in the Board’s Re-
port.

37 93 Returns to be 
filed with the 

registrar in case 
the Promoters’ 
stake changes

Every listed company shall file a return in 
the prescribed form with the Registrar with 
respect to change in the number of shares 
held by promoters and top ten shareholders 
of such company, within fifteen days of such 
change.

Section Omitted Section 93 of the Act, as worded presently, requires fil-
ing of a return by a listed company with the Registrar, 
in a prescribed form with respect to changes in the 
number of shares held by promoters, and top ten share-
holders. Further, the information was also required to 
be filed with Stock Exchanges/SEBI,  leading  to duplica-
tion of reporting. Moreover, the present prescription re-
quired filings on changes in individual holding, and not 
the changes that are linked to the paid up share capital. 
This has led to an increase in the amount of filings being 
made under the Act. Hence, the requirement has been 
proposed to be omitted altogether. 

38 94 Place of keeping 
and inspection of 
registers, returns, 

etc

“(1) The registers required to be kept and 
maintained by a company under sec-
tion 88 and copies of the annual return 
filed under section 92 shall be kept at 
the registered office of the company. 
Provided that such registers or copies of 
return may also be kept at any other place 
in India in which more than one-tenth 
of the total number of members entered 
in the register of members reside, if ap-
proved by a special resolution passed at 
a general meeting of the company and 
the Registrar has been given a copy of the 
proposed special resolution in advance. 
Provided further that the period for which 
the registers, returns and records are required 
to be kept shall be such as may be prescribed. 
(2)###”

“(i) in sub-section (1), in the first 
proviso, the words “”and the Reg-
istrar has been given a copy of 
the proposed special resolution 
in advance”” shall be omitted; 
 
(ii) in sub-section (3), the 
following proviso shall 
be inserted, namely:— 
 
“”Provided that particulars of the 
register or index or return as may 
be prescribed shall not be available 
for inspection under sub-section 
(2) or for taking extracts or copies 
under this sub-section.”””

“Section 94 of the Act pertains to the place of keeping 
of registers, required to be maintained by a company 
under Section 88. The register of members contained 
various personal details of shareholders, like their PAN 
card details, E-Mail ID, address of members and is avail-
able for public inspection and making copies thereof. 
The proviso to Section 94(1) deals with the place of 
keeping and inspection of registers, returns, etc. at any 
place in India other than the registered office of a com-
pany. The present law requires the registrar to be given 
a copy for the proposed special resolution in advance. 
The amendment seeks to remove this requirement.  The 
proposed amendment also seek to do away with public 
inspection or copies of extracts of registers as may be 
prescribed.”
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“(3) Any such member, debenture-
holder, other security holder or ben-
eficial owner or any other person may— 
(a) take extracts from any register, or index 
or return without payment of any fee; or 
(b) require a copy of any such regis-
ter or entries therein or return on pay-
ment of such fees as may be prescribed. 
(4)###
(5)###”

39 96(2) Annual general 
Meeting

“(2) Every annual general meeting shall 
be called during business hours, that is, 
between 9 a.m. and 6 p.m. on any day 
that is not a National Holiday and shall be 
held either at the registered office of the 
company or at some other place within 
the city, town or village in which the reg-
istered office of the company is situate: 
 
Provided that the Central Government may 
exempt any company from the provisions of 
this sub-section subject to such conditions as 
it may impose.”

“In section 96 of the principal 
Act, in sub-section (2), in the 
proviso, for the words “”Pro-
vided that””, the following shall 
be substituted, namely:— 
 
“”Provided that annual general 
meeting of an unlisted company 
may be held at any place in India 
if consent is given in writing or by 
electronic mode by all the mem-
bers in advance: Provided further 
that”””

“Section 96(2) requires holding of Annual General 
Meeting at the registered office of the company or at 
some other place within the city, town or village in 
which the registered office of the company is situate.  
 
The proposed amendment seeks  to allow unlisted  
companies to convene the AGMs at any place in India 
provided approval of 100% shareholders is obtained in 
advance.”

40 100(1) Calling of EGM (1) The Board may, whenever it deems fit, 
call an extraordinary general meeting of the 
company.

“In section 100 of the prin-
cipal Act, in sub-section (1), 
the following proviso shall 
be inserted, namely:—  
“”Provided that an extraordinary 
general meeting of the company, 
other than of the wholly owned 
subsidiary of a company incorpo-
rated outside India, shall be held at 
a place within India.”””

“Section 100 read with Explanation to Rule 18 deals 
with the provisions relating to calling of extraordinary 
general meeting within India.  Explanation to Rule 
18(3) requires that an EGM shall be held only in India.  
 
The amendment seeks to provide that  EGM shall be 
held only in India. Further  exemptions to wholly owned 
subsidiaries of companies incorporated outside India is 
proposed to be provided to hold EGM at any place out-
side India. “

41 101(1) Notice of meeting “(1) A general meeting of a company may be 
called by giving not less than clear twenty-
one days’ notice either in writing or through 
electronic mode in such manner as may be 
prescribed: 

Provided that a general meeting may 
be called after giving a shorter notice 
if consent is given in writing or by elec-
tronic mode by not less than ninety-five 
per cent. of the members entitled to 
vote at such meeting.”

“In sub-section (1), for the 
proviso, the following proviso 
shall be substituted namely:— 
Provided that a general meeting 
may be called after giving shorter 
notice than that specified in this 
sub-section if consent, in writing 
or by electronic mode, is accorded 
thereto— (i) in the case of an an-
nual general meeting, by not less 
than ninety-five per cent. of the 
members entitled to vote thereat; 
and (ii) in the case of any other 
general meeting, by members of 
the company— (a) holding, if the 
company has a share capital, not 
less than ninety-five per cent. of 
such part of the paid-up share capi-
tal of the company as gives a right 
to vote at the meeting; or (b) hav-
ing, if the company has no share 
capital, not less than ninety-five 
per cent. of the total voting power 
exercisable at that meeting:“

The proviso to Section 101 (1) of the Act allows for the 
convening of a general meeting of a company by giv-
ing a shorter notice than the required twenty-one days, 
provided that consent is given by not less than ninety-
five percent of the members entitled to vote at such a 
meeting. Private companies have been given flexibil-
ity to make suitable provisions through their AOA. The 
amendment seeks to provide that shareholders who are 
not entitled to vote on some resolutions shall not be 
counted for the purpose of the said limit of 95%.
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Provided further that where any 
member of a company is entitled 
to vote only on some resolution or 
resolutions to be moved at a meet-
ing and not on the others, those 
members shall be taken into ac-
count for the purposes of this sub-
section in respect of the former 
resolution or resolutions and not in 
respect of the latter.

42 110(1) Postal Ballot “(1) Notwithstanding anything con-
tained in this Act, a company—  
(a) shall, in respect of such items of busi-
ness as the Central Government may, 
by notification, declare to be transacted 
only by means of postal ballot; and 
(b) may, in respect of any item of busi-
ness, other than ordinary business and 
any business in respect of which directors 
or auditors have a right to be heard at any 
meeting, transact by means of postal ballot, 
in such manner as may be prescribed, instead 
of transacting such business at a general 
meeting.”

“In section 110 of the prin-
cipal Act, in sub-section (1), 
the following proviso shall 
be inserted, namely:— 
”Provided that any item of business 
required to be transacted by means 
of postal ballot under clause (a), 
may be transacted at a general 
meeting by a company which is 
required to provide the facility to 
members to vote by electronic 
means under section 108, in the 
manner provided in that section.”

Section 110(1)(a) prescribes for mandatorily transact-
ing certain items through postal ballot. The manda-
tory requirement of a postal ballot is not relevant for 
companies which are required to conduct voting using 
electronic means, as this mode equally provides for that 
no shareholder is deprived of his right to vote on resolu-
tions in case he cannot attend the AGM/general meet-
ing. Therefore, it is proposed to  amend Section 110 of 
the Act to provide for dispensation of postal ballot, if the 
item can be transacted in GM and facility of electronic 
voting is there. 

43 117(2) Resolutions and 
agreements to 

be filed

(2) If a company fails to file the resolution or 
the agreement under sub-section (1) before 
the expiry of the period specified under sec-
tion 403 with additional fee, the company 
shall be punishable with fine which shall not 
be less than five lakh rupees but which 
may extend to twenty-five lakh rupees and 
every officer of the company who is in de-
fault, including liquidator of the company, if 
any, shall be punishable with fine which shall 
not be less than one lakh rupees but which 
may extend to five lakh rupees.

(2) If a company fails to file the 
resolution or the agreement under 
sub-section (1) before the expiry 
of the period specified under sec-
tion 403 with additional fee, the 
company shall be punishable with 
fine which shall not be less than 
one lakh rupees but which may 
extend to twenty-five lakh rupees 
and every officer of the company 
who is in default, including liqui-
dator of the company, if any, shall 
be punishable with fine which shall 
not be less than fifty thousand 
rupees but which may extend to 
five lakh rupees.

The proposed amendment seeks to reduce the fine.

44 117(3) Resolutions and 
agreements to 

be filed

“(3) The provisions of this section shall apply 
to— 
(a) special resolutions; 
(b) resolutions which have been agreed 
to by all the members of a company, but 
which, if not so agreed to, would not have 
been effective for their purpose unless they 
had been passed as special resolutions; 
(c) any resolution of the Board of Directors 
of a company or agreement executed by a 
company, relating to the appointment, re-
appointment or renewal of the appointment, 
or variation of the terms of appointment, of a 
managing director; (d) resolutions or agree-
ments which have been agreed to by any 
class of members but which, if not so agreed 
to, would not have been effective for their 
purpose unless they had been passed by a 
specified majority or otherwise in some par-
ticular manner; and all resolutions or agree-
ments which effectively bind such class of 
members though not agreed to by all those 
members; “

“(a) clause (e) shall be omitted; 
(b) in clause (g), in the proviso, 
the word “and” shall be omit-
ted and the following proviso 
shall be inserted, namely:—  
“”Provided further that nothing 
contained in this clause shall apply 
to a banking company in respect of 
a resolution passed to grant loans, 
or give guarantee or provide secu-
rity in respect of loans under clause 
(f) of sub-section (3) of section 179 
in the ordinary course of its busi-
ness; and.”””

“Sub-section (3) of Section 117 lays down the matters 
in respect of which such filings need to be made. Sec-
tion 117(3)(a) provides that special resolutions need 
to be filed by the company, and Section 117 (3)(e) 
imposes such filing obligations, where resolutions are 
passed under Section 180 (1) (a) and Section 180 (1) (c).  
 
Section 180 (1) required the passing of a special reso-
lution, and that the filing requirements were triggered 
under Section 117(3)(a) itself. Since clause (e) of Sec-
tion 117(3) appeared to be repetitive, it is  proposed 
to be deleted.  Further banking companies have been 
relaxed from filing certain resolutions.“
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“(e) resolutions passed by a company accord-
ing consent to the exercise by its Board of Di-
rectors of any of the powers under clause (a) 
and clause (c) of sub-section (1) of section 180;  
(f) resolutions requiring a com-
pany to be wound up voluntar-
ily passed in pursuance of section 304;  
(g) resolutions passed in pursuance 
of sub-section (3) of section 179; and  
(h) any other resolution or agreement as 
may be prescribed and placed in the public 
domain.”

45 123(3) Declaration of 
dividend

“(3) The Board of Directors of a company 
may declare interim dividend during any 
financial year out of the surplus in the 
profit and loss account and out of profits 
of the financial year in which such in-
terim dividend is sought to be declared:  
 
Provided that in case the company has in-
curred loss during the current financial year 
up to the end of the quarter immediately 
preceding the date of declaration of interim 
dividend, such interim dividend shall not be 
declared at a rate higher than the average 
dividends declared by the company during 
the immediately preceding three financial 
years.”

“For sub-section (3), the fol-
lowing sub-section shall 
be substituted, namely:— 
”(3) The Board of Directors of a 
company may declare interim divi-
dend during any financial year or 
at any time during the period from 
closure of financial year till holding 
of the annual general meeting out 
of the surplus in the profit and loss 
account or out of profits of the fi-
nancial year for which such interim 
dividend is sought to be declared 
or out of profits generated in the 
financial year till the quarter pre-
ceding the date of declaration of 
the interim dividend: “

“Sub-section (3) of Section 123 of the Act, allows the 
Board of Directors to declare interim dividend during any 
financial year out of the surplus in the profit and loss ac-
count, and out of the profits of the financial year in which 
such dividend is sought to be declared. The sub-section 
could be interpreted to mean that the interim dividend 
for a particular financial year could only be declared 
during that particular financial year period; restricting 
the ability of companies to declare interim dividend af-
ter the close of the financial year but before the Annual 
General Meeting (AGM). Such an interpretation could 
not have been the intent of the Act and  causes difficul-
ties for companies, as declaration of interim dividend 
after the close of financial year is an accepted practice.  
Further, the use of the word “and” after the words “surplus 
in the profit and loss account”, and before the words “out 
of the profits of the financial year” in sub-section (3) of 
Section 123 appears at disharmony with the provisions 
of sub-section (1)(a), which provides for the declaration 
of dividend out of the profits of the company for that 
financial year, or the profits of the company from any 
previous financial year(s) (subject to deduction of de-
preciation and other conditions), or both the amounts.  
Hence, It is proposed to allow declaration of interim 
dividend from out of the profits of the current financial 
year, generated till the date of declaration, including 
brought forward surplus in the Profit & Loss Account, 
and the same could be declared anytime up to conven-
ing of AGM for the said financial year. “

Provided that in case the company 
has incurred loss during the current 
financial year up to the end of the 
quarter immediately preceding 
the date of declaration of interim 
dividend, such interim dividend 
shall not be declared at a rate 
higher than the average dividends 
declared by the company during 
immediately preceding three fi-
nancial years.”
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46 129(3) Financial State-
ment

“(3) Where a company has one or more 
subsidiaries, it shall, in addition to financial 
statements provided under sub-section 
(2), prepare a consolidated financial state-
ment of the company and of all the sub-
sidiaries in the same form and manner 
as that of its own which shall also be laid 
before the annual general meeting of the 
company along with the laying of its fi-
nancial statement under sub-section (2):  
 
Provided that the company shall also attach 
along with its financial statement, a separate 
statement containing the salient features of 
the financial statement of its subsidiary or 
subsidiaries in such form as may be prescribed: 
  
Provided further that the Central Govern-
ment may provide for the consolidation of 
accounts of companies in such manner as 
may be prescribed.”

“For sub-section (3), the fol-
lowing sub-section shall 
be substituted, namely:— 
”(3) Where a company has one 
or more subsidiaries or associate 
companies, it shall, in addition 
to financial statements provided 
under sub-section (2), prepare a 
consolidated financial statement 
of the company and of all the sub-
sidiaries and associate companies 
in the same form and manner 
as that of its own and in accord-
ance with applicable accounting 
standards, which shall also be laid 
before the annual general meet-
ing of the company along with 
the laying of its financial state-
ment under sub-section (2): 
Provided that the company shall 
also attach along with its financial 
statement, a separate statement 
containing the salient features of 
the financial statement of its sub-
sidiary or subsidiaries in such form 
as may be prescribed:“

  The Explanation to Section 129(3) provides that “for 
the purposes of this sub-section, the word “subsidiary” 
shall include associate company, and joint venture.”   
The amendment seeks to include associates in Section 
129(3).

Provided further that the Central 
Government may provide for the 
consolidation of accounts of com-
panies in such manner as may be 
prescribed.”.

47 130(1) Re-opening of ac-
counts on court’s 

or Tribunal’s 
orders

“(1) A company shall not re-open its 
books of account and not recast its fi-
nancial statements, unless an applica-
tion in this regard is made by the Central 
Government, the Income-tax authorities, 
the Securities and Exchange Board, any 
other statutory regulatory body or author-
ity or any person concerned and an order 
is made by a court of competent jurisdic-
tion or the Tribunal to the effect that— 
 (i) the relevant earlier accounts were 
prepared in a fraudulent manner; or  
(ii) the affairs of the company were misman-
aged during the relevant period, casting a 
doubt on the reliability of financial state-
ments: “

“(a) After the words “”regulatory 
body or authorities concerned””, 
the words “”or any other person 
concerned”” shall be inserted;  
 
(b) after the words “”the body or 
authority concerned””, the words 
“”or the other person concerned”” 
shall be inserted;”

“Section 130 of the Act provides for the re-opening of 
accounts, after due approval from a court or a Tribunal. 
The Proviso to Section 130(1) provides that the court 
or the Tribunal shall give notice to the Central Govern-
ment, the Income-tax authorities, SEBI or any other 
statutory regulatory body or authority concerned and 
shall take into consideration any representations made 
by them before passing any order under this Section. 
  
Therefore, While a court/Tribunal always had the inher-
ent power to call/give notice to any concerned party in 
the process, it is proposed to insert a provision enabling 
the Court/Tribunal to give notice to any other party/per-
son concerned, in addition to those specifically referred 
to in the provisions. “

Provided that the court or the Tribunal, as the 
case may be, shall give notice to the Central 
Government, the Income-tax authorities, the 
Securities and Exchange Board or any other 
statutory regulatory body or authority 
concerned and shall take into considera-
tion the representations, if any, made by that 
Government or the authorities, Securities 
and Exchange Board or the body or author-
ity concerned before passing any order under 
this section.
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48 130(2) Re-opening of ac-
counts on court’s 

or Tribunal’s 
orders

(2) Without prejudice to the provisions con-
tained in this Act the accounts so revised or 
re-cast under sub-section (1) shall be final.

“After sub-section (2), the fol-
lowing sub-section shall 
be inserted, namely:— 
”(3) No order shall be made under 
sub-section (1) in respect of re-
opening of books of account relat-
ing to a period earlier than eight 
financial years immediately pre-
ceding the current financial year:  
Provided that where a direction 
has been issued by the Central 
Government under the proviso to 
sub-section (5) of section 128 for 
keeping of books of account for a 
period longer than eight years, the 
books of account may be ordered to 
be re-opened within such longer 
period.””

“Section 128 of the Act required a company to 
keep its accounts for a minimum period of eight 
years, unless a direction was issued under a pro-
viso to Section 128(5) by the Central Government.  
 
It is  a  heavy burden on companies if they have to main-
tain their accounts forever, or beyond a reasonable time 
limit because of the provision of re-opening of accounts.   
 
Thus, the applicability of provisions of Section 
130 for the re-opening of accounts is proposed to  
be restricted to eight years, unless a longer peri-
od is required through a specific direction issued 
by Central Government, under Section 128(5). 

49 132(4)(c ) Constitution of 
National Financial 

Reporting 
Authority

“(4) Notwithstanding anything contained 
in any other law for the time being in force, 
the National Financial Reporting Authority 
shall— 
(a)###
(b)###
(c) where professional or other misconduct is 
proved, have the power to make order for—
(A) imposing penalty of— 
(I) not less than one lakh rupees, but 
which may extend to five times of the 
fees received, in case of individuals; and 
(II) not less than ten lakh rupees, but 
which may extend to ten times of the fees 
received, in case of firms;“

In sub-section (4), in clause (c), in 
sub-clause (A), in item (II), for the 
words “ten lakh rupees”, the words 
“five lakh rupees” shall be substi-
tuted.

The proposed amendment seeks to reduce the penalty 
from 10 lacs to Rs 5 lacs in case of firms.

(B) debarring the member or the firm from 
engaging himself or itself from practice as 
member of the Institute of Chartered Ac-
countant of India referred to in clause (e) of 
sub-section (1) of section 2 of the Chartered 
Accountants Act, 1949 for a minimum period 
of six months or for such higher period not 
exceeding ten years as may be decided by the 
National Financial Reporting Authority.

50 134(1) Financial State-
ment, Board’s 

report, etc.

(1) The financial statement, including con-
solidated financial statement, if any, shall 
be approved by the Board of Directors be-
fore they are signed on behalf of the Board 
at least by the chairperson of the company 
where he is authorised by the Board or by 
two directors out of which one shall be man-
aging director and the Chief Executive Officer, 
if he is a director in the company, the Chief Fi-
nancial Officer and the company secretary of 
the company, wherever they are appointed, 
or in the case of a One Person Company, only 
by one director, for submission to the auditor 
for his report thereon.

“For sub-section (1), the fol-
lowing sub-section shall 
be substituted, namely:—  
”(1) The financial statement, in-
cluding consolidated financial 
statement, if any, shall be ap-
proved by the Board of Directors 
before they are signed on behalf 
of the Board by the chairperson 
of the company where he is au-
thorised by the Board or by two 
directors out of which one shall be 
managing director, if any, and the 
Chief Executive Officer, the Chief 
Financial Officer and the company 
secretary of the company, wher-
ever they are appointed, or in the 
case of One Person Company, only 
by one director, for submission to 
the auditor for his report thereon.”

“Section 134(1) of the Act states that the financial 
statement, including the CFS, is to be signed by the 
chairperson of the company, where he is so author-
ised by the Board, or by two directors, out of which 
one has to be the Managing Director, and the Chief 
Executive Officer, if he is a director in the company, 
the Chief Financial Officer and the Company Secre-
tary of the company, wherever they are appointed. 
As per the proposed amendments The Financials are 
now also required to be signed by the CEO of the com-
pany even if he is not a director of the company where 
ever he/she is appointed. “
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51 134(3) Financial State-
ment, Board’s 

report, etc.

“3) There shall be attached to state-
ments laid before a company in gen-
eral meeting, a report by its Board 
of Directors, which shall include—  
(a) the extract of the an-
nual return as provided under 
sub-section (3) of section 92; 
(b)-(o) ###
(p) in case of a listed company and every oth-
er public company having such paid-up share 
capital as may be prescribed, a statement in-
dicating the manner in which formal annual 
evaluation has been made by the Board 
of its own performance and that of its 
committees and individual directors;
(q) such other matters as may be prescribed“

“(i) for clause (a), the fol-
lowing clause shall be 
substituted, namely:—  
”(a) the web address, if any, where 
annual return referred to in sub-
section (3) of section 92 has been 
placed;”
(ii) in clause (p), for the words” an-
nual evaluation has been made by 
the Board of its own performance 
and that of its committees and in-
dividual directors”” the words “”an-
nual evaluation of the performance 
of the Board, its Committees and 
of individual directors has been 
made” shall be substituted; “

Due to the numerous disclosures in the Board’s Report, 
the Report had become lengthier, and more expensive 
to produce. While some of the disclosures in the Board’s 
Report under the Companies Act, 1956 was insuffi-
cient and had become redundant, there was a need to 
fine-tune the current requirements, without reducing 
the information content of the Report. The proposed 
amendment seeks to omit the requirement of Form 
MGT-9  regarding enclosing extract of annual return 
as part of Board Report. Further  Salient points of the 
CSR Policy, Remuneration Policy etc is proposed to be 
included in the Report and the detailed documents/
policies provided on the website of the company, if any, 
and web address or link of these documents/policies 
provided. Changes in the policies are to  be specifi-
cally highlighted in the salient points. Disclosures with 
regard to loans or investments under section 186 and 
particulars of contracts with related parties under sec-
tion 188, if provided in the financial statements, may be 
only referred. 

“(iii) after clause (q), the follow-
ing provisos shall be inserted, 
namely:—
”Provided that where disclosures 
referred to in this sub-section 
have been included in the finan-
cial statements, such disclosures 
shall be referred to instead of be-
ing repeated in the Board’s report:  
Provided further that where the 
policy referred to in clause (e) 
or clause (o) is made available 
on company’s website, if any, it 
shall be sufficient compliance 
of the requirements under such 
clauses if the salient features of 
the policy and any change therein 
are specified in brief in the Board’s 
report and the web-address is 
indicated therein at which the 
complete policy is available.”;  
(c) after sub-section (3), the 
following sub-section shall 
be inserted, namely:— 
“”(3A) The Central Government 
may prescribe an abridged Board’s 
report, for the purpose of compli-
ance with this section by a One Per-
son Company or small company.”
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52 135(1) Corporate Social 
Responsibility

(1) Every company having net worth of ru-
pees five hundred crore or more, or turnover 
of rupees one thousand crore or more or a 
net profit of rupees five crore or more during 
any financial year shall constitute a Corporate 
Social Responsibility Committee of the Board 
consisting of three or more directors, out of 
which at least one director shall be an inde-
pendent director.

“(i) in sub-section (1),— (a) for 
the words “ any financial year”, the 
words “ the immediately preceding 
financial year” shall be substituted;  
(b) the following proviso shall be 
inserted, namely:- ”Provided that 
where a company is not required 
to appoint an independent direc-
tor under sub-section (4) of section 
149, it shall have in its Corporate 
Social Responsibility Committee 
two or more directors.”

“Section 135 (1) requires every company having a net 
worth of Rupees Five Hundred Crore or more; or a turno-
ver of Rupees One Thousand Crore or more; or a net 
profit of Rupees Five Crore or more, during any finan-
cial year, to constitute a ‘Corporate Social Responsibility 
Committee’ of the Board, consisting of three or more 
directors, out of which at least one director has to be 
an independent director. Rule 5(1) of CSR Policy Rules, 
2014, allows unlisted companies, private companies, 
and foreign companies, to have the Committee with 
less than three directors, and without Independent Di-
rectors, where they were not required to be appointed.  
The proposed amendment provides clarification with 
regards to the financial year for the eligibility of a 
company to comply with CSR and also give clarification 
regarding the criteria of appointment of ID in company 
which are not required to  appoint them but are eligible 
to form a CSR committee.”

53 135(3) Corporate Social 
Responsibility

“(3) The Corporate Social Re-
sponsibility Committee shall,—  
(a) formulate and recommend to the 
Board, a Corporate Social Responsibil-
ity Policy which shall indicate the ac-
tivities to be undertaken by the com-
pany as specified in Schedule VII; 
(b) recommend the amount of ex-
penditure to be incurred on the ac-
tivities referred to in clause (a); and  
(c) monitor the Corporate Social Responsibil-
ity Policy of the company from time to time”

“(3) The Corporate Social Re-
sponsibility Committee shall,—  
(a) formulate and recommend to 
the Board, a Corporate Social Re-
sponsibility Policy which shall indi-
cate the activities to be undertaken 
by the company in areas or sub-
ject, specified in Schedule VII. 
(b) recommend the amount of ex-
penditure to be incurred on the ac-
tivities referred to in clause (a); and  
(c) monitor the Corporate Social 
Responsibility Policy of the com-
pany from time to time”

“Section 135(3)(a) requires that the CSR Policy shall in-
dicate ‘the activities to be undertaken by the company 
as specified in Schedule VII’. Schedule VII indicates broad 
areas, which have been further explained to be inter-
preted liberally in circular no. 21/2014 issued by MCA.  
The proposed amendment seeks  to refer to subjects in 
Schedule VII within which CSR activities could be taken 
up by an eligible company. “

54 135(5) Corporate Social 
Responsibility

“(5) The Board of every company referred to 
in sub-section (1), shall ensure that the com-
pany spends, in every financial year, at least 
two per cent. of the average net profits of the 
company made during the three immedi-
ately preceding financial years, in pursuance 
of its Corporate Social Responsibility Policy: 

Provided that the company shall give pref-
erence to the local area and areas around it 
where it operates, for spending the amount 
earmarked for Corporate Social Responsibil-
ity activities: 

Provided further that if the company fails to 
spend such amount, the Board shall, in its 
report made under clause (o) of sub-section 
(3) of section 134, specify the reasons for not 
spending the amount. “

“in sub-section (5), for the Expla-
nation, the following Explanation 
shall be substituted, namely:—  
‘Explanation.—For the purposes 
of this section “”net profit”” shall 
not include such sums as may be 
prescribed, and shall be calculated 
in accordance with the provisions 
of section 198.’.”

“The Explanation below Section 135(5) provides that 
for the purpose of this provision, the ‘average net profit’ 
shall be calculated in accordance with Section 198.  
The term “average net profit” to be replaced with the 
words “net profit”, to remove any ambiguity. “

Explanation.—For the purposes of this sec-
tion “average net profit” shall be calculated in 
accordance with the provisions of section 198
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55 136(1) Right of member 
to copies of 

audited financial 
statement

“(1) Without prejudice to the provisions 
of section 101, a copy of the financial 
statements, including consolidated finan-
cial statements, if any, auditor’s report and 
every other document required by law to be 
annexed or attached to the financial state-
ments, which are to be laid before a company 
in its general meeting, shall be sent to every 
member of the company, to every trustee 
for the debenture-holder of any debentures 
issued by the company, and to all persons 
other than such member or trustee, being 
the person so entitled, not less than twenty-
one days before the date of the meeting: 
Provided that in the case of a listed com-
pany, the provisions of this sub-section shall 
be deemed to be complied with, if the copies 
of the documents are made available for in-
spection at its registered office during work-
ing hours for a period of twenty-one days “

“(a) the words and figures ”With-
out prejudice to the provisions of 
section 101,” shall be omitted; 
(b) in the first proviso, for the 
words ”Provided that”, the follow-
ing shall be substituted, name-
ly:— “Provided that if the copies 
of the documents are sent less than 
twenty-one days before the date 
of the meeting, they shall, not-
withstanding that fact, be deemed 
to have been duly sent if it is so 
agreed by ninety-five per cent. of 
the members entitled to vote at the 
meeting: Provided further that”; 
(c) in the second proviso, 
for the words ”Provided 
further”, the words, ”Pro-
vided also” be substituted;  
(d) for the fourth proviso, the fol-
lowing provisos shall be substi-
tuted, namely:—“

“Section 101 of the Act provides for a twenty-one day 
notice period to call for a general meeting, and also 
provides for a meeting to be called for at a shorter 
notice, provided at least ninety-five percent of the 
voting power consented to such shorter notice. How-
ever, under Section 136, for the circulation of an-
nual accounts to the members, the Section requires 
twenty-one days’ notice, and does not provide for 
a shorter notice period to circulate the annual ac-
counts. In this regard, the Ministry of Corporate Af-
fairs had issued a circular dated 21st July 2015, in 
which it had clarified that the shorter notice period 
would also apply to the circulation of annual accounts. 
 The proposed amendment seeks to align the two provi-
sions.“

“before the date of the meeting and a state-
ment containing the salient features of such 
documents in the prescribed form or cop-
ies of the documents, as the company may 
deem fit, is sent to every member of the 
company and to every trustee for the hold-
ers of any debentures issued by the com-
pany not less than twenty-one days before 
the date of the meeting unless the share-
holders ask for full financial statements:  
Provided further that the Central Government 
may prescribe the manner of circulation of fi-
nancial statements of companies having such 
net worth and turnover as may be prescribed: 
Provided also that a listed company shall 
also place its financial statements including 
consolidated financial statements, if any, and 
all other documents required to be attached 
thereto, on its website, which is maintained 
by or on behalf of the company:“

“Provided also that every listed 
company having a subsidiary or 
subsidiaries shall place separate 
audited accounts in respect of each 
of subsidiary on its website, if any. 
 
Provided also that a listed company 
which has a subsidiary incorpo-
rated outside India (herein referred 
to as ”foreign subsidiary”)—  
 
(a) where such foreign subsidiary 
is statutorily required to prepare 
consolidated financial statement 
under any law of the country of its 
incorporation, the requirement of 
this proviso shall be met if consoli-
dated financial statement of such 
foreign subsidiary is placed on the 
website of the listed company; “

“Provided also that every company hav-
ing a subsidiary or subsidiaries shall,— 
(a) place separate audited accounts in respect 
of each of its subsidiary on its website, if any; 
(b) provide a copy of separate audited finan-
cial statements in respect of each of its sub-
sidiary, to any shareholder of the company 
who asks for it.”

(b) where such foreign subsidiary 
is not required to get its financial 
statement audited under any law 
of the country of its incorpora-
tion and which does not get such 
financial statement audited, the 
holding Indian listed company 
may place such unaudited finan-
cial statement on its website and 
where such financial statement is 
in a language other than English, 
a translated copy of the financial 
statement in English shall also be 
placed on the website.”;
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56 136(2) Right of member 
to copies of 

audited financial 
statement

(2) A company shall allow every member 
or trustee of the holder of any debentures 
issued by the company to inspect the docu-
ments stated under sub-section (1) at its 
registered office during business hours

“The following proviso shall 
be inserted, namely:—  
”Provided that every company 
having a subsidiary or subsidiaries 
shall provide a copy of separate 
audited or unaudited financial 
statements, as the case may be, as 
prepared in respect of each of its 
subsidiary to any member of the 
company who asks for it.””

The proposed amendment seeks to provide that every 
company having a subsidiary or subsidiaries shall pro-
vide a copy of separate audited or unaudited financial 
statements, as the case may be, as prepared in respect 
of each of its subsidiary to any member of the company 
who asks for it

57 137(1) Copy of Financial 
Statements to 
be filed with 

Registrar

“(1) A copy of the financial statements, in-
cluding consolidated financial statement, 
if any, along with all the documents which 
are required to be or attached to such fi-
nancial statements under this Act, duly 
adopted at the annual general meeting of 
the company, shall be filed with the Regis-
trar within thirty days of the date of annual 
general meeting in such manner, with such 
fees or additional fees as may be prescribed 
within the time specified under section 403:  
Provided that where the financial statements 
under sub-section (1) are not adopted at an-
nual general meeting or adjourned annual 
general meeting, such unadopted financial 
statements along with the required docu-
ments under sub-section (1) shall be filed 
with the Registrar within thirty days of the 
date of annual general meeting and the 
Registrar shall take them in his records as 
provisional till the financial statements are 
filed with him after their adoption in the 
adjourned annual general meeting for that 
purpose.“

“After the fourth proviso, 
the following proviso shall 
be inserted, namely:— 
Provided also that in the case of a 
subsidiary which has been incorpo-
rated outside India (herein referred 
to as “”foreign subsidiary””), which 
is not required to get its financial 
statement audited under any law 
of the country of its incorpora-
tion and which does not get such 
financial statement audited, the 
requirements of the fourth proviso 
shall be met if the holding Indian 
listed company files such unau-
dited financial statement along 
with a declaration to this effect and 
where such financial statement is 
in a language other than English, 
along with a translated copy of the 
financial statement in English.’”

“Provided further that financial statements 
adopted in the adjourned annual general 
meeting shall be filed with the Registrar with-
in thirty days of the date of such adjourned 
annual general meeting with such fees or 
such additional fees as may be prescribed 
within the time specified under section 403:  
Provided also that a One Person Company 
shall file a copy of the financial statements 
duly adopted by its member, along with all 
the documents which are required to be at-
tached to such financial statements, within 
one hundred eighty days from the closure 
of the financial year: Provided also that a 
company shall, along with its financial state-
ments to be filed with the Registrar, attach 
the accounts of its subsidiary or subsidiaries 
which have been incorporated outside India 
and which have not established their place of 
business in India.”
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58 139(1) Appointment of 
Auditors

“(1) Subject to the provisions of this Chap-
ter, every company shall, at the first annual 
general meeting, appoint an individual or 
a firm as an auditor who shall hold office 
from the conclusion of that meeting till the 
conclusion of its sixth annual general meet-
ing and thereafter till the conclusion of 
every sixth meeting and the manner and 
procedure of selection of auditors by the 
members of the company at such meet-
ing shall be such as may be prescribed: 
Provided that the company shall place 
the matter relating to such appoint-
ment for ratification by members 
at every annual general meeting: 
Provided further that before such appoint-
ment is made, the written consent of the au-
ditor to such appointment, and a certificate 
from him or it that the appointment, if made, 
shall be in accordance with the conditions as 
may be prescribed, shall be obtained from 
the auditor: “

in sub-section (1), the first proviso 
shall be omitted

“Section 139(1) provides that the shareholders at the 
‘Annual General Meeting’ (AGM) shall appoint an auditor 
of a company, for a consecutive period of five years, and 
that his appointment shall be ratified every year at the 
AGM. The first proviso to the said sub-section requires 
the company to place the matter relating to such ap-
pointment, for ratification by the members in each AGM.  
 
It is proposed to omit the provisions with respect to 
ratification, as it defeats the objective of giving five year 
term to the auditors. This would also remove the incon-
sistency in the Act. “

“Provided also that the certificate shall 
also indicate whether the auditor satis-
fies the criteria provided in section 141:  
Provided also that the company shall inform 
the auditor concerned of his or its appoint-
ment, and also file a notice of such appoint-
ment with the Registrar within fifteen days 
of the meeting in which the auditor is ap-
pointed.”

59 140(3) Removal, resigna-
tion of auditor 
and giving of 
special notice

(3) If the auditor does not comply with sub-
section (2), he or it shall be punishable with 
fine which shall not be less than fifty thou-
sand rupees but which may extend to five 
lakh rupees.

(3) If the auditor does not comply 
with sub-section (2), he or it shall 
be punishable with fine which shall 
not be less than fifty thousand 
rupees or the remuneration of 
the auditor, whichever is less, 
but which may extend to five lakh 
rupees.

The fine for not filing the intimation of  resignation with 
the registrar is proposed to be substantially reduced .

60 141(3) Eligibility, 
qualifications and 
disqualifications 

of auditors

“(3) The following persons shall not 
be eligible for appointment as an 
auditor of a company, namely:— 
 (a) a body corporate other than a limited 
liability partnership registered under the 
Limited Liability Partnership Act, 2008;  
(b) an officer or employee of the company;  
(c) a person who is a partner, or 
who is in the employment, of an of-
ficer or employee of the company;  
(d) a person who, or his relative or part-
ner— 
(i) is holding any security of or interest 
in the company or its subsidiary, or of 
its holding or associate company or a 
subsidiary of such holding company:  
Provided that the relative may hold se-
curity or interest in the company of face 
value not exceeding one thousand ru-
pees or such sum as may be prescribed;“

“in clause (d), the following 
Explanation shall be inserted, 
namely:— ‘Explanation.—For the 
purposes of this clause, the term 
“”relative”” means the spouse of 
a person; and includes a parent, 
sibling or child of such person or of 
the spouse, financially dependent 
on such person, or who consults 
such person in taking decisions 
in relation to his investments; 
for clause (i), the following clause 
shall be substituted, namely:— 
‘(i) a person who, directly or 
indirectly, renders any service 
referred to in section 144 to the 
company or its holding com-
pany or its subsidiary company. 
Explanation.—For the purposes of 
this clause, the term “”directly or 
indirectly”” shall have the meaning 
assigned to it in the Explanation to 
section 144.’”

“Section 141 (3) (d) of the Act, inter alia, provides 
that a person shall not be eligible for appointment 
as an auditor of a company, if he, or his relative, or 
partner, holds any security, or gives a guarantee, or is 
indebted to the company for specified amounts, etc. 
For the purpose of section 141(3)(d), the term 
relative is proposed to be suitably modified.  
Section 141 (3) (i) provides that any person whose 
subsidiary, or associate company, or any other form 
of entity is engaged on the date of appointment, 
in the services prohibited under Section 144, shall 
be disqualified from being appointed as an auditor.  
For bringing clarity to the clause, the said clause is pro-
posed to be amended.”
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“(ii) is indebted to the company, or its sub-
sidiary, or its holding or associate company or 
a subsidiary of such holding company, in ex-
cess of such amount as may be prescribed; or 
(iii) has given a guarantee or provided any 
security in connection with the indebtedness 
of any third person to the company, or its 
subsidiary, or its holding or associate com-
pany or a subsidiary of such holding com-
pany, for such amount as may be prescribed;  
(e) a person or a firm who, whether directly 
or indirectly, has business relationship with 
the company, or its subsidiary, or its hold-
ing or associate company or subsidiary of 
such holding company or associate com-
pany of such nature as may be prescribed;  
(f) a person whose relative is a director or is 
in the employment of the company as a di-
rector or key managerial personnel; “
“(g) a person who is in full time employ-
ment elsewhere or a person or a partner of 
a firm holding appointment as its auditor, if 
such persons or partner is at the date of such 
appointment or reappointment holding ap-
pointment as auditor of more than twenty 
companies;
(h) a person who has been convicted by a 
court of an offence involving fraud and a 
period of ten years has not elapsed from the 
date of such conviction; 
(i) any person whose subsidiary or associate 
company or any other form of entity, is en-
gaged as on the date of appointment in con-
sulting and specialised services as provided 
in section 144.”

61 143(1) Powers and 
duties of auditors 

and auditing 
standards

“(1) Every auditor of a company shall have 
a right of access at all times to the books 
of account and vouchers of the company, 
whether kept at the registered office of 
the company or at any other place and 
shall be entitled to require from the offic-
ers of the company such information and 
explanation as he may consider necessary 
for the performance of his duties as audi-
tor and amongst other matters inquire 
into the following matters, namely:—  
(a)-(f) ###
Provided that the auditor of a company 
which is a holding company shall also have 
the right of access to the records of all its sub-
sidiaries in so far as it relates to the consoli-
dation of its financial statements with that of 
its subsidiaries.”

Provided that the auditor of a com-
pany which is a holding company 
shall also have the right of access 
to the records of all its subsidiaries 
and associate companies in so far 
as it relates to the consolidation of 
its financial statements with that 
of its subsidiaries and associate 
companies.

“The first proviso to Section 143 (1) of the Act provides 
that the auditor of a holding company shall also have the 
right to access the books of accounts of subsidiary com-
panies, in connection to the consolidation of accounts.  
 
The proposed amendment seeks to provide that the 
Auditor Shall now have right of access to the records of 
all associate companies of a company for the purpose of 
consolidation.”
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62 143(3) & 
143(14)

Powers and 
duties of auditors 

and auditing 
standards

“(3) The auditor’s report shall also state— 
 
(a)-(h) ### 
 
(i)whether the company has adequate in-
ternal financial controls system in place and 
the operating effectiveness of such controls; 
 
(14) The provisions of this section 
shall mutatis mutandis apply to— 
(a) the cost accountant in practice con-
ducting cost audit under section 148; or 
(b) the company secretary in practice con-
ducting secretarial audit under section 204”

“in sub-section (3), in clause (i), 
for the words “”internal finan-
cial controls system””, the words 
“”internal financial controls with 
reference to financial state-
ments”” shall be substituted; 
in sub-section (14), in clause (a), 
for the words “”cost accountant 
in practice””, the words “”cost ac-
countant”” shall be substituted.”

“Section 143 (3) (i) requires the auditor to state in his re-
port whether the company has adequate internal finan-
cial controls system in place and the operating effective-
ness of such controls. This has to be read with Section 
134 (5) (e) on the Directors’ Responsibility Statement 
which also defines internal financial controls, and Rule 
8(5)(viii) of Companies (Accounts) Rules, 2014. Rule 10A 
of the Company (Audit and Auditors) Rules, 2014, makes 
the requirement under Section 143(3)(i) optional for 
FY 14-15 and is mandatory from FY 15-16 onwards.  
Auditing internal financial control systems by au-
ditors is an onerous responsibility and that  their 
responsibility should have been  limited to the au-
diting of the systems with respect to financial state-
ments only, and that this cannot be compared with 
responsibility of directors which is wider and can be 
discharged as they have other resources like inter-
nal auditors, etc. who can be used for this purpose.  
The proposed amendment seeks to reduce the the re-
porting obligations of auditors on internal controls only  
with reference to the financial statements. “

63 147(2) Punishment for 
contravention

“If an auditor of a company contravenes 
any of the provisions of section 139, section 
143, section 144 or section 145, the auditor 
shall be punishable with fine which shall not 
be less than twenty-five thousand rupees 
but which may extend to five lakh rupees: 
Provided that if an auditor has contravened 
such provisions knowingly or wilfully with 
the intention to deceive the company or its 
shareholders or creditors or tax authorities, 
he shall be punishable with imprisonment 
for a term which may extend to one year 
and with fine which shall not be less than 
one lakh rupees but which may extend to 
twenty-five lakh rupees.”

“Section 147(2) shall be 
substituted as under: 
If an auditor of a company contravenes 
any of the provisions of section 139, 
section 143, section 144 or section 
145, the auditor shall be punish-
able with fine which shall not be less 
than twenty-five thousand rupees 
but which may extend to five lakh 
rupees or four times the remunera-
tion of the auditor whichever is less. 
 Provided that if an auditor has con-
travened such provisions knowingly or 
wilfully with the intention to deceive 
the company or its shareholders or 
creditors or tax authorities, he shall 
be punishable with imprisonment for 
a term which may extend to one year 
and with fine which shall not be 
less than fifty thousand rupees 
but which may extend to twenty-
five lakh rupees or eight times 
the remuneration of the auditor, 
whichever is less.”

The proposed amendment seeks to reduce the penalty 
on auditors.

64 147(3) Punishment for 
contravention

“(3) Where an auditor has been convicted un-
der sub-section (2), he shall be liable to— 
(i) refund the remuneration re-
ceived by him to the company; and 
 (ii) pay for damages to the company, statu-
tory bodies or authorities or to any other 
persons for loss arising out of incorrect or 
misleading statements of particulars made 
in his audit .”

“(3) Where an auditor has been 
convicted under sub-section 
(2), he shall be liable to— 
(i) refund the remuneration re-
ceived by him to the company; and 
(ii) pay for damages to the compa-
ny, statutory bodies or authorities 
or to members and creditors for 
loss arising out of incorrect or mis-
leading statements of particulars 
made in his audit report”

The punishment under Section 147(3) is linked to con-
viction under Section 147(2) which refers to creditors, 
members and so to align the scope of both the sub 
sections , the term any other person is proposed to be 
replaced with “ members or creditors”.
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65 147(5) Punishment for 
contravention

5) Where, in case of audit of a company being 
conducted by an audit firm, it is proved that 
the partner or partners of the audit firm has 
or have acted in a fraudulent manner or abet-
ted or colluded in any fraud by, or in relation 
to or by, the company or its directors or offic-
ers, the liability, whether civil or criminal as 
provided in this Act or in any other law for the 
time being in force, for such act shall be of 
the partner or partners concerned of the au-
dit firm and of the firm jointly and severally.

“Following proviso shall 
be inserted in the section: 
 
”Provided that in case of crimi-
nal liability of audit firm, in 
respect of liability other than 
the concerned partner or part-
ners who acted in a fraudulent 
manner or abetted or, as the 
case may be, colluded in any 
fraud shall only be liable.”

“Section 147(5) provides that where an audit is con-
ducted by an audit firm, and it is proved that the 
partner or partners of the audit firm have acted in 
a fraudulent manner or abetted or colluded in any 
fraud, the liability, whether civil or criminal for such 
act shall be of the partner or partners concerned of 
the audit firm and of the firm jointly and severally. 
Rule 9 of the Companies (Audit and Auditors) Rules, 
2014, provides that in case of criminal liability of 
any audit firm, the liability other than fine shall de-
volve only on the concerned partners, who acted in a 
fraudulent manner or abetted or colluded in any fraud.  
The provisions of Rule 9 is proposed to be introduced in 
the Act. “

66 148(3) Central Govern-
ment to specify 
audit of items of 

cost in respect 
of certain com-

panies

“(3) The audit under sub-section (2) shall be 
conducted by a Cost Accountant in practice 
who shall be appointed by the Board on such 
remuneration as may be determined by the 
members in such manner as may be prescribed:  
Provided that no person appointed un-
der section 139 as an auditor of the 
company shall be appointed for con-
ducting the audit of cost records:  
Provided further that the auditor con-
ducting the cost audit shall com-
ply with the cost auditing standards.  
Explanation.—For the purposes of this sub-
section, the expression “cost auditing stand-
ards” mean such standards as are issued by 
the Institute of Cost and Works Accountants 
of India, constituted under the Cost and 
Works Accountants Act, 1959, with the ap-
proval of the Central Government.”

“In sub section 3, for the words 
“”Cost Accountant in prac-
tice”, the words “”Cost Ac-
countant” shall be substituted. 
In explanation, for the words “”In-
stitute of Cost and Works Account-
ants of India””, the words “”Insti-
tute of Cost Accountants of India””.”

 

67 149(3) Company to have 
Board of Directors

(3) Every company shall have at least one di-
rector who has stayed in India for a total pe-
riod of not less than one hundred and eighty-
two days in the previous calendar year.

“The section shall be 
substituted as under: 
(3)Every company shall have at 
least one director who has stayed 
in India for a total period of not 
less than one hundred and eighty-
two days during the financial year. 
Provided that in case of a 
newly incorporated company, 
the requirement under this 
sub section shall apply pro-
portionately at the end of the 
financial year in which it is in-
corporated.”

“Section 149(3) requires a company to have at least 
one Director to have stayed in India for a total period 
of not less than one hundred and eighty-two days in 
the previous calendar year. The requirements for resi-
dency in the previous year forces a new subsidiary of a 
company incorporated outside India to appoint an indi-
vidual/professional unconnected with the company as 
Director, which did not aid in any way in Board decision 
making and many a time leads to unnecessary disputes. 
The amendment shall make the requirement in relation 
to the director’s stay in India during the financial year 
and not the calendar year. In case of new companies , 
the requirement shall apply proportionately at the end 
of the financial year in which it is incorporated.”
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68 149(6) Company to have 
Board of Directors

“(c) who has or had no pecuniary re-
lationship with the company, its hold-
ing, subsidiary or associate company, or 
their promoters, or directors, during the 
two immediately preceding financial 
years or during the current financial year; 
(d) none of whose relatives has or had pe-
cuniary relationship or transaction with the 
company, its holding, subsidiary or associate 
company, or their promoters, or directors, 
amounting to two per cent. or more of its 
gross turnover or total income or fifty lakh 
rupees or such higher amount as may be 
prescribed, whichever is lower, during the 
two immediately preceding financial years or 
during the current financial year;“

“(c) who has or had no pecuni-
ary relationship, other than re-
muneration as such director or 
having transaction not exceeding 
ten per cent. of his total income 
or such amount as may be pre-
scribed with the company, its 
holding, subsidiary or associate 
company, or their promoters, or 
directors, during the two immedi-
ately preceding financial years or 
during the current financial year; 
(d) for clause (d), the fol-
lowing clause shall be 
substituted, namely:— 
”(d) none of whose relatives— 
(i) is holding any security of 
or interest in the company, its 
holding, subsidiary or associ-
ate company during the two 
immediately preceding finan-
cial years or during the current 
financial year:“

“Section 149(6) prescribed certain qualifications and 
criteria for the selection of an Independent Director with 
the sole purpose of securing his independence. Clause 
(c) of sub-section (6) prescribes that an independent di-
rector must not have or had any pecuniary relationship 
with the company, its holding, subsidiary or associate 
company, or their promoters or directors, during the 
two immediately preceding financial years or during 
the current financial year. Even minor pecuniary rela-
tionships are covered within this clause (c) even though 
such transactions may not compromise the independ-
ence of the directors, whereas, Regulation 16 of the 
SEBI (Listing Obligations & Disclosure Requirements) 
Regulations, 2015 prohibits only ‘material’ pecuniary re-
lationships for disqualifying appointment of persons as 
Independent Directors. It was also noted that Dr. J.J. Ira-
ni Committee in its report, used the word ‘material pe-
cuniary relationships or transactions’ and also explained 
what the term ‘material transaction’ should mean. 
International best practices also indicate adoption of 
such a test. Further, the 2010 Standing Committee 
Report on the Companies Bill also recommended that 
Independent Directors should not have any kind of pe-
cuniary relationship at all with the company. It was also 
noted that the Standing Committee Report, 2012 had, 
however, suggested regulatory harmonization between 
the Companies Act, 2013 and SEBI’s listing agreement.  
In view of the difficulties being faced, the test of materi-
ality for the purpose of determining whether pecuniary 
relationships could impact the independence of an indi-
vidual to be an independent director has been proposed 
to be introduced.”

(e) (i) holds or has held the position of a key 
managerial personnel or is or has been em-
ployee of the company or its holding, subsidi-
ary or associate company in any of the three 
financial years immediately preceding the 
financial year in which he is proposed to be 
appointed;

“Provided that the relative may 
hold security or interest in the 
company of face value not ex-
ceeding fifty lakh rupees or two 
percent. of the paid-up capital of 
the company, its holding, subsidi-
ary or associate company or such 
higher sum as may be prescribed; 
(ii) is indebted to the company, 
its holding, subsidiary or associ-
ate company or their promoters, 
or directors, in excess of such 
amount as may be prescribed 
during the two immediately 
preceding financial years or dur-
ing the current financial year; 
(iii) has given a guarantee or pro-
vided any security in connection 
with the indebtedness of any third 
person to the company, its holding, 
subsidiary or associate company 
or their promoters, or directors of 
such holding company, for such 
amount as may be prescribed dur-
ing the two immediately preceding 
financial years or during the cur-
rent financial year; or“

“Section 149(6)(d) further prescribes that a director can 
be appointed as an Independent Director only if none 
of his relatives has or had a pecuniary relationship or 
transaction of a prescribed value with the company, its 
holding, subsidiary or associate company or their pro-
moters or directors during the two immediately preced-
ing financial years, or during the current financial year.  
The proposed amendment seeks to define the scope of 
the restriction on “pecuniary relationship or transac-
tion” entered into by a relative by clearly categorising 
the types of transactions. “
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“(iv) has any other pecuniary 

transaction or relationship with 

the company, or its subsidiary, 

or its holding or associate com-

pany amounting to two per cent. 

or more of its gross turnover or 

total income singly or in combina-

tion with the transactions referred 

to in sub-clause (i), (ii) or (iii);”” 

(e) in clause (e), in sub-clause 

(i), the following proviso 

shall be inserted, namely:— 

”Provided that in case of a relative 

who is an employee, the restriction 

under this clause shall not apply for 

his employment during preceding 

three financial years.””

69 152 Appointment of 

directors

“(3) No person shall be appointed 

as a director of a company unless he 

has been allotted the Director Iden-

tification Number under section 154. 

(4) Every person proposed to be appointed as 

a director by the company in general meet-

ing or otherwise, shall furnish his Director 

Identification Number and a declaration that 

he is not disqualified to become a director 

under this Act.”

“(3) No person shall be appointed 

as a director of a company unless 

he has been allotted the Direc-

tor Identification Number or 

any other number as may be 

prescribed under section 153.

(4) Every person proposed to be 

appointed as a director by the 

company in general meeting or 

otherwise, shall furnish his Direc-

tor Identification Number or such 

other number as may be prescribed 

under Section 153 and a declara-

tion that he is not disqualified to 

become a director under this Act.”

70 153 Application for 

allotment of DIN

 Every individual intending to be appointed 

as director of a company shall make an appli-

cation for allotment of Director Identification 

Number to the Central Government in such 

form and manner and along with such fees 

as may be prescribed

“The following proviso shall 

be inserted after section 153: 

Provided that the Central Govern-

ment may prescribe any identifica-

tion number  which shall be treated 

as Director Identification Number 

for the purposes of this Act  and 

in case any individual holds or ac-

quires such identification number, 

the requirement of this section 

shall not apply or apply in such 

manner as may be prescribed.”
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71 160(1) Right of persons 
other than 

retiring directors 
to stand for 
directorship

(1) A person who is not a retiring director 
in terms of section 152 shall, subject to the 
provisions of this Act, be eligible for appoint-
ment to the office of a director at any general 
meeting, if he, or some member intending to 
propose him as a director, has, not less than 
fourteen days before the meeting, left at the 
registered office of the company, a notice in 
writing under his hand signifying his candi-
dature as a director or, as the case may be, 
the intention of such member to propose 
him as a candidate for that office, along with 
the deposit of one lakh rupees or such higher 
amount as may be prescribed which shall be 
refunded to such person or, as the case may 
be, to the member, if the person proposed 
gets elected as a director or gets more than 
twenty-five per cent. of total valid votes cast 
either on show of hands or on poll on such 
resolution.

“In section 160 of the principal Act, 
in sub-section (1), the following 
proviso shall be inserted namely: 
“”Provided that requirements of 
deposit of amount shall not ap-
ply in case of appointment of an 
independent director or a director 
recommended by the Nomination 
and Remuneration Committee, if 
any, constituted under sub-section 
(1) of section 178.”””

“Section 160 provides that an individual (who is not 
a retiring director under Section 152) shall be eligible 
to be appointed as a director, if he or some member 
proposing him as a director, leaves a written notice of 
candidature at the registered office of the company, 
at least fourteen days prior to the date of the general 
meeting along with a deposit of Rupees One Lakh, or 
such higher amount, as may be prescribed.  Exemp-
tions/modifications have already been notified for 
wholly owned Government companies, Section 8 
companies and Nidhis.  Under Section 149(10), an inde-
pendent director is eligible for appointment for a term 
of five consecutive years. As per the present provisions, 
on completion of the tenure, for his re-appointment 
also, the requirements under Section 160 will need 
to be complied with, which is unreasonable as such 
appointments will be recommended by the Board. 
Similar will be the case for other persons recommended 
by the Nomination and Remuneration Committee, as 
also by the Board, to be considered for appointment. 
Hence, in case of appointment of Independent Directors 
and Directors recommended by the Nomination and 
Remuneration Committee, the requirements of Section 
160 is proposed  to be dispensed with. “

72 161(2) Appointment 
of additional 

director, alternate 
director and 

nominee director

“(2) The Board of Directors of a company 
may, if so authorised by its articles or by a 
resolution passed by the company in general 
meeting, appoint a person, not being a per-
son holding any alternate directorship for 
any other director in the company, to act 
as an alternate director for a director during 
his absence for a period of not less than three 
months from India.“

In sub section 2, after the words 
“any alternate director for any 
other director in the Company”,  
the words “or holding director-
ship in the same company”

“Section 161(2) deals with the appointment of a person 
as an alternate director by the Board. This Section does 
not prohibit the appointment of an existing director 
as an alternate director and that same individual act-
ing as a director and alternate director for some other 
director of the same company leads to conflict of inter-
est and also ambiguity in the calculation of quorum. 
Hence, it is proposed that there  should be a prohibition 
in the Act for appointing a director of a company as an 
alternate director in the same company. “

73 161(4) Appointment 
of additional 

director, alternate 
director and 

nominee director

“(4) In the case of a public company, if the 
office of any director appointed by the 
company in general meeting is vacated be-
fore his term of office expires in the normal 
course, the resulting casual vacancy may, in 
default of and subject to any regulations in 
the articles of the company, be filled by the 
Board of Directors at a meeting of the Board:  
Provided that any person so appointed shall 
hold office only up to the date up to which 
the director in whose place he is appointed 
would have held office if it had not been 
vacated.”

“In sub-section (4),— 
(a) the words “”In the case of a 
public company,” shall be omitted; 
(b) after the words “”meeting of 
the Board”, the words “”which 
shall be subsequently approved 
by members in the immediate 
next general meeting”” shall be 
inserted.”

Section 161(4) authorises the Board of a public com-
pany to fill a vacancy caused by vacation of the office 
of any director before the expiry of his term, how-
ever subject to the AOA of the company. The proposed 
amendment extends this to private companies as well 
. However it is further proposed that such appointment 
shall be subsequently approved by members in the im-
mediate next general meeting.

74 164(2) Disqualifications 
for appointment 

of Director

“(2) No person who is or has been a director 
of a company which— 
(a) has not filed financial statements or an-
nual returns for any continuous period of 
three financial years; or 
(b) has failed to repay the deposits accepted 
by it or pay interest thereon or to redeem any 
debentures on the due date or pay interest 
due thereon or pay any dividend declared 
and such failure to pay or redeem continues 
for one year or more, shall be eligible to be 
re-appointed as a director of that company 
or appointed in other company for a period 
of five years from the date on which the said 
company fails to do so.”

“The following proviso shall be in-
serted after sub section 2, namely: 
 
Provided that where a person is ap-
pointed as a director of a company 
which is in default of clause (a) or 
clause (b), he shall not incur the 
disqualification for a period of six 
months from the date of his ap-
pointment.;”

“Section 164(1) provides for disqualifications which 
are incurred by a director in his personal capacity such 
as being an undischarged bankrupt, of unsound mind, 
convicted of an offence etc., and Section 164(2) lists 
out disqualifications related to the company such as 
non-compliance of annual filing requirements, etc.  
This Section created a paradoxical situation, as the of-
fice of all the directors in a Board would become vacant 
where they are disqualified under Section 164(2), 
and a new person could not be appointed as a direc-
tor as they would also attract such a disqualification. 
The proposed amendment seeks to provide that  in case 
of a continuing non-compliance, the new director  shall 
not incur the disqualification for a period of six months 
from the date of his appointment.”
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75 164(3) Disqualifications 
for appointment 

of Director

“(3) A private company may by its arti-
cles provide for any disqualifications for 
appointment as a director in addition to 
those specified in sub-sections (1) and (2) 
 Provided that the disqualifications re-
ferred to in clauses (d), (e) and (g) of 
sub-section (1) shall not take effect— 
(i) for thirty days from the date of con-
viction or order of disqualification;  
(ii) where an appeal or petition is preferred 
within thirty days as aforesaid against the 
conviction resulting in sentence or order, until 
expiry of seven days from the date on which 
such appeal or petition is disposed off; or  
(iii) where any further appeal or petition is 
preferred against order or sentence within 
seven days, until such further appeal or peti-
tion is disposed off.”

“The following proviso shall be sub-
stituted after sub section 3, namely: 
Provided that the disqualifica-
tions referred to in clauses (d), 
(e) and (g) of sub-section (1) 
shall continue to apply even 
if the appeal or petition has 
been filed against the order of 
conviction or disqualification.”

“The current proviso to Section 164 (appearing under 
sub-section (3) of the section) creates an inconsistent 
situation when read with the proviso to Section 167(1)
(f), as these provide for a person to be appointed as a 
Director if he has been convicted/disqualified by a Court 
but has an appeal preferred in a Court whereas for a sit-
ting Director, it does not allow such consideration and he 
has to vacate office on conviction, even if an appeal had 
been preferred against such conviction and sentence.  
The proposed amendment seeks to be very harsh and 
provides for disqualification even during pendency of 
appeal.”

76 165(1) Number of 
directorships

“(1) No person, after the commencement of 
this Act, shall hold office as a director, in-
cluding any alternate directorship, in more 
than twenty companies at the same time. 
Provided that the maximum number of 
public companies in which a person can be 
appointed as a director shall not exceed ten. 
Explanation.— For reckoning the limit of 
public companies in which a person can be 
appointed as director, directorship in private 
companies that are either holding or sub-
sidiary company of a public company shall 
be included.”

“The Explanation shall be renum-
bered as Explanation I and after 
Explanation I as so numbered, the 
following Explanation shall be in-
serted, namely:—
”Explanation II.—For reckon-
ing the limit of directorships of 
twenty companies, the direc-
torship in a dormant company 
shall not be included.”

“Section 165 prescribes the maximum number 
of companies in which a person may hold of-
fice as a director, including any alternate direc-
torship, that is, not more than 20 companies. 
 
The Bill proposes to clear the position with respect 
to number of directorships in dormant companies as 
defined in section 455 of the Act. Therefore, taking of 
directorships in dormant companies will not lead to 
squeezing the limits of section 165.”

77 167(1)(a) Vacation of office 
of director

“(1) The office of a director 
shall become vacant in case— 
(a)he incurs any of the disqualifications 
specified in section 164;“

“In clause (a), the following pro-
viso shall be inserted, namely:— 
”Provided that where he incurs 
disqualification under sub-section 
(2) of section 164, the office of the 
director shall become vacant in 
all the companies, other than the 
company which is in default under 
that sub-section.”

“Section 167(1)(a) dealing with vacation of office 
by a director triggers an automatic vacation of office 
of the director if he incurs any of the disqualifica-
tions stipulated under Section 164. Section 164(1) 
provides for disqualifications which are incurred 
by a director in his personal capacity such as be-
ing an undischarged bankrupt, of unsound mind, 
convicted of an offence etc., and Section 164(2) lists 
out disqualifications related to the company such as 
non-compliance of annual filing requirements, etc.  
 
This Section created a paradoxical situation, as the of-
fice of all the directors in a Board would become vacant 
where they are disqualified under Section 164(2), 
and a new person could not be appointed as a direc-
tor as they would also attract such a disqualification. 
 
The Bill seeks to amend section 167 of the Act to provide 
that in case a director incurs any of disqualifications un-
der section 164 (2), he shall vacate office in companies 
other than the company which is in default. This means 
that the director can continue the appointment in the 
Company in which he has defaulted. However,  he will 
have to vacate the office in that company as well at the 
time of reappointment.”
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78 167(1)(f) Vacation of office 

of director

“(e) he becomes disqualified by 

an order of a court or the Tribunal; 

(f) he is convicted by a court of any offence, 

whether involving moral turpitude or oth-

erwise and sentenced in respect thereof to 

imprisonment for not less than six months: 

Provided that the office shall be vacat-

ed by the director even if he has filed an 

appeal against the order of such court.”

“(ii) in clause (f), for the pro-

viso the following proviso shall 

be substituted, namely,— 

”Provided that the office shall 

not be vacated by the direc-

tor in case of orders referred 

to in clauses (e) and (f)— 

(i) for thirty days from the 

date of conviction or or-

der of disqualification; 

(ii) where an appeal or peti-

tion is preferred within thirty 

days as aforesaid against 

the conviction resulting in 

sentence or order, until ex-

piry of seven days from the 

date on which such appeal 

or petition is disposed of; or 

(iii) where any further appeal 

or petition is preferred against 

order or sentence within seven 

days, until such further appeal 

or petition is disposed of.”

“The proviso to Section 164 (appearing under sub-

section (3) of the section) creates an inconsistent situa-

tion when read with the proviso to Section 167(1)(f), as 

these provide for a person to be appointed as a Director 

if he has been convicted/disqualified by a Court but has 

an appeal preferred in a Court whereas for a sitting Di-

rector, it does not allow such consideration and he has 

to vacate office on conviction, even if an appeal had 

been preferred against such conviction and sentence. 

Therefore, such inconsistency is proposed to be correct-

ed and in case of requirement for vacation of office of a 

Director, it should not take effect until the appeals are 

disposed off, while in case of disqualification, it is not 

required to provide for period of pendency of appeal. “

79 168(1) Resignation of 

Director

“A director may resign from his office by giv-

ing a notice in writing to the company and 

the Board shall on receipt of such notice 

take note of the same and the company 

shall intimate the Registrar in such man-

ner, within such time and in such form 

as may be prescribed and shall also place 

the fact of such resignation in the report 

of directors laid in the immediately fol-

lowing general meeting by the company: 

Provided that a director shall also forward a 

copy of his resignation along with detailed 

reasons for the resignation to the Registrar 

within thirty days of resignation in such 

manner as may be prescribed.”

“A director may resign from his of-

fice by giving a notice in writing to 

the company and the Board shall 

on receipt of such notice take note 

of the same and the company shall 

intimate the Registrar in such man-

ner, within such time and in such 

form as may be prescribed and 

shall also place the fact of such res-

ignation in the report of directors 

laid in the immediately following 

general meeting by the company: 

Provided that a director may also 

forward a copy of his resignation 

along with detailed reasons for the 

resignation to the Registrar within 

thirty days of resignation in such 

manner as may be prescribed.”

“The proviso to Section 168(1) requires that a resigning 

Director should file a copy of his resignation along with 

the reasons for resignation with the Registrar, within 

thirty days. The intent is to address likely misuse by 

some companies of the Director’s name after his resig-

nation. 

The proposed amendment seeks to amend section 168 

to provide that the requirement for forwarding of copy 

of resignation by the resigning director in e-form DIR 

11 to the Registrar shall be optional. This is a welcome 

change for those companies where the resignation is 

with mutual consent unlike where there are manage-

ment disputes. In such companies, the directors still 

have an option to file DIR 11.”
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80 173(2) Meetings of the 
Board

“(2) The participation of directors in a meet-
ing of the Board may be either in person or 
through video conferencing or other audio 
visual means, as may be prescribed, which 
are capable of recording and recognising 
the participation of the directors and of 
recording and storing the proceedings of 
such meetings along with date and time 
 
Provided that the Central Government may, 
by notification, specify such matters which 
shall not be dealt with in a meeting through 
video conferencing or other audio visual 
means.”

“(2) The participation of directors 
in a meeting of the Board may be 
either in person or through video 
conferencing or other audio vis-
ual means, as may be prescribed, 
which are capable of recording and 
recognising the participation of the 
directors and of recording and stor-
ing the proceedings of such meet-
ings along with date and time
Provided that the Central Govern-
ment may, by notification, specify 
such matters which shall not be 
dealt with in a meeting through 
video conferencing or other audio 
visual means.
Provided further that where 
there is quorum in a meeting 
through physical presence of 
directors, any other director 
may participate through video 
conferencing or other audio 
visual means in such meeting 
on any matter specified under 
the first proviso.”

“The participation of directors, through video-confer-
encing, is governed by Section 173(2). The proviso to 
the sub-section also delegates the authority to pre-
scribe matters that may not be dealt with through 
video conferencing to the Central Government. Ac-
cordingly, Rule 4 of the Companies (Meetings of Board 
and its Powers) Rules, 2014 specifies matters which 
shall not be dealt with in any meeting held through 
video conferencing or other audio-visual means.  
 
This requirement completely bars participation 
in these specified matters of the Board meetings 
through video conferencing, which unnecessarily re-
stricts wider participation even if the necessary quo-
rum as specified in Section 174 is physically present. 
 
Therefore,  its is proposed to allow participation of Di-
rectors through video conferencing, subject to quorum 
through physical presence of directors being there. “

81 177(1) Audit Committee (1) The Board of Directors of every listed com-
pany and such other class or classes of com-
panies, as may be prescribed, shall constitute 
an Audit Committee

(1) The Board of Directors of every 
listed public company and such 
other class or classes of companies, 
as may be prescribed, shall consti-
tute an Audit Committee

This brings ease and relief to debt listed companies as 
the companies were surely falling within the meaning 
of listed but were not public. 

82 177(4) Audit Committee “Every Audit Committee shall act in 
accordance with the terms of refer-
ence specified in writing by the Board 
which shall, inter alia, include,— 
(i) the recommendation for appoint-
ment, remuneration and terms of ap-
pointment of auditors of the company; 
(ii) review and monitor the audi-
tor’s independence and performance, 
and effectiveness of audit process; 
(iii) examination of the financial state-
ment and the auditors’ report thereon; 
(iv) approval or any subsequent 
modification of transactions of 
the company with related parties;
(v) scrutiny of inter-corpo-
rate loans and investments; 
(vi) valuation of undertakings or assets 
of the company, wherever it is necessary; 
(vii) evaluation of internal financial con-
trols and risk management systems; 
(viii) monitoring the end use of funds raised 
through public offers and related matters.”

“The following proviso shall be in-
serted after clause (iv)
Provided further that in case of 
transaction, other than transac-
tions referred to in section 188, and 
where Audit Committee does not 
approve the transaction, it shall 
make its recommendations to the 
Board:
Provided also that in case any 
transaction involving any amount 
not exceeding one crore rupees is 
entered into by a director or officer 
of the company without obtaining 
the approval of the Audit Commit-
tee and it is not ratified by the Au-
dit Committee within three months 
from the date of the transaction, 
such transaction shall be voidable 
at the option of the Audit Commit-
tee and if the transaction is with 
the related party to any director or 
is authorised by any other director, 
the director concerned shall in-
demnify the company against any 
loss incurred by it:“

“The audit committee under Section 177(4)
(iv) is required to approve or modify transac-
tions of the company with related parties.  
 
To be read in harmony with the provisions of Section 
188, which entrust the Board and the shareholders with 
the responsibility of approving specified related party 
transactions, this thus brings clarity to the position in 
role of audit committee for transactions not listed in sec 
188 but are related party transactions. This will there-
fore include transactions falling within the meaning 
of Listing Regulations and also financial transactions 
with related parties and bill seeks to insert a proviso to 
provide for ratification by audit committee of transac-
tions involving amount not exceeding one crore rupees 
within 3 months of transaction, consequences of non-
ratification, exemption from approval of audit com-
mittee to related party transactions between holding 
company and its wholly owned subsidiary, other than 
those covered under Section 188.”

Provided also that the provisions 
of this clause shall not apply to a 
transaction, other than a transac-
tion referred to in section 188, 
between a holding company and 
its wholly owned subsidiary com-
pany.”.
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83 178(1) Nomination & 
Remuneration 

Committee and 
Stakeholders 
Relationship 
Committee

“(1) The Board of Directors of every listed 
company and such other class or classes of 
companies, as may be prescribed shall con-
stitute the Nomination and Remuneration 
Committee consisting of three or more non-
executive directors out of which not less than 
one-half shall be independent directors: 
 
Provided that the chairperson of the com-
pany (whether executive or non-executive) 
may be appointed as a member of the Nomi-
nation and Remuneration Committee but 
shall not chair such Committee.”

“(1) The Board of Directors of every 
listed public company and such 
other class or classes of companies, 
as may be prescribed shall consti-
tute the Nomination and Remu-
neration Committee consisting of 
three or more non-executive direc-
tors out of which not less than one-
half shall be independent directors: 
Provided that the chairperson of 
the company (whether executive 
or non-executive) may be appoint-
ed as a member of the Nomination 
and Remuneration Committee but 
shall not chair such Committee.”

This brings ease and relief to debt listed companies as 
the companies were surely falling within the meaning 
of listed but were not public. 

84 178(2) Nomination & 
Remuneration 

Committee and 
Stakeholders 
Relationship 
Committee

(2) The Nomination and Remuneration Com-
mittee shall identify persons who are quali-
fied to become directors and who may be 
appointed in senior management in accord-
ance with the criteria laid down, recommend 
to the Board their appointment and removal 
and shall carry out evaluation of every 
director’s performance.

(2) The Nomination and Remu-
neration Committee shall identify 
persons who are qualified to be-
come directors and who may be 
appointed in senior management 
in accordance with the criteria laid 
down, recommend to the Board 
their appointment and removal 
and shall specify the manner 
for effective evaluation of per-
formance of Board, its commit-
tees and individual directors 
to be carried out either by the 
Board, by the Nomination and 
Remuneration Committee or 
by an independent external 
agency and review its imple-
mentation and compliance.

“As per the current provisions of Section 178(2), the 
Nomination & Remuneration Committee (NRC) is re-
quired to carry out evaluation of every director’s per-
formance. It was pointed out by the Industry that  as 
Independent Directors (ID) are required to carry out 
review of performance of non-Independent Directors 
and the Board as a whole separately as per Schedule 
IV requirements, the Board is also required to carry 
out its evaluation (refer Section 134(3)(p)), carrying 
out another set of performance evaluations by the 
Nomination and Remuneration Committee is avoidable.  
It is now proposed that the NRC will only specify the 
manner of evaluation of directors, board and its com-
mittees which can be evaluated by the board, NRC or 
Independent External Agency. The Listing Regulations 
also provide that NRC shall formulate criteria for evalu-
ation. However, Board and IDs shall anyways have to 
continue evaluation in line with provisions of Act and 
Listing Regulations.”

85 178(4) Nomination & 
Remuneration 

Committee and 
Stakeholders 
Relationship 
Committee

“The Nomination and Remuneration 
Committee shall, while formulating the 
policy under sub-section (3) ensure that— 
(a) the level and composition of remunera-
tion is reasonable and sufficient to attract, 
retain and motivate directors of the quality 
required to run the company successfully; 
(b) relationship of remuneration to per-
formance is clear and meets appropri-
ate performance benchmarks; and 
(c) remuneration to directors, key mana-
gerial personnel and senior management 
involves a balance between fixed and in-
centive pay reflecting short and long-term 
performance objectives appropriate to 
the working of the company and its goals. 
 
Provided that such policy shall be disclosed in 
the Board’s report.”

“The Nomination and Remu-
neration Committee shall, while 
formulating the policy under 
sub-section (3) ensure that— 
(a) the level and composition of re-
muneration is reasonable and suffi-
cient to attract, retain and motivate 
directors of the quality required 
to run the company successfully; 
(b) relationship of remunera-
tion to performance is clear 
and meets appropriate per-
formance benchmarks; and 
(c) remuneration to directors, key 
managerial personnel and senior 
management involves a balance 
between fixed and incentive pay 
reflecting short and long-term 
performance objectives ap-
propriate to the working of 
the company and its goals. 
Provided that such policy shall 
be placed on the website of the 
company, if any, and the salient 
features of the policy and changes 
therein, if any, along with the web 
address of the policy, if any, shall 
be disclosed in the Board’s report.”

“The proviso to Section 178(4) pre-
scribes that the remuneration policy should 
be disclosed in the report of the Board. 
 
It is  proposed that it would be sufficient for the com-
pany to place the remuneration policy on the website 
of the company, if any, and to disclose only the salient 
features of the policy in the Board’s report along with 
the web link/address. “
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86 178(8) Nomination & 
Remuneration 

Committee and 
Stakeholders 
Relationship 
Committee

“(8) In case of any contravention of the 
provisions of section 177 and this section, 
the company shall be punishable with fine 
which shall not be less than one lakh rupees 
but which may extend to five lakh rupees 
and every officer of the company who is in 
default shall be punishable with imprison-
ment for a term which may extend to one 
year or with fine which shall not be less than 
twenty-five thousand rupees but which may 
extend to one lakh rupees, or with both. 
Provided that non-consideration of resolu-
tion of any grievance by the Stakeholders 
Relationship Committee in good faith shall 
not constitute a contravention of this sec-
tion.“

In sub-section (8), in the proviso, 
for the words “non-consideration 
of resolution of any grievance”, 
the words inability to resolve or 
consider any grievance” shall be 
substituted.

Explanation.—The expression ‘‘senior man-
agement’’ means personnel of the company 
who are members of its core management 
team excluding Board of Directors compris-
ing all members of management one level 
below the executive directors, including the 
functional heads.

87 180(1)(c ) Restrictions on 
power of the 

Board

“(1) The Board of Directors of a company shall 
exercise the following powers only with the 
consent of the company by a special resolu-
tion, namely:—
(a) ###
(b)###
(c)to borrow money, where the money to be 
borrowed, together with the money already 
borrowed by the company will exceed ag-
gregate of its paid-up share capital and 
free reserves, apart from temporary loans 
obtained from the company’s bankers in the 
ordinary course of business.“

(c)to borrow money, where the 
money to be borrowed, together 
with the money already borrowed 
by the company will exceed aggre-
gate of its paid-up share capital, 
free reserves and securities 
premium, apart from temporary 
loans obtained from the company’s 
bankers in the ordinary course of 
business.

This brings us back to the position under the regime 
of Act, 1956 as the words “securities premium” was 
dropped from section 180 and is a welcome amend-
ment.

Provided that the acceptance by a banking 
company, in the ordinary course of its busi-
ness, of deposits of money from the public, 
repayable on demand or otherwise, and 
withdrawable by cheque, draft, order or 
otherwise, shall not be deemed to be a bor-
rowing of monies by the banking company 
within the meaning of this clause.

88 184(4) Disclosure of 
interest by 

director

(4) If a director of the company contravenes the 
provisions of sub-section (1) or sub sub-section 
(2), such director shall be punishable with impris-
onment for a term which may extend to one year 
or with fine which shall not be less than fifty 
thousand rupees but which may extend to one 
lakh rupees, or with both.

In sub-section (4), the words “shall 
not be less than fifty thousand ru-
pees but which” shall be omitted.

“The minimum limit of fine u/s 184 (4) has been omit-
ted which means that there is no lower limit but an up-
per limit of one lakh continues.“
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89 184(5) Disclosure of 

interest by 

director

“5) Nothing in this section— 

(a) shall be taken to prejudice the op-

eration of any rule of law restricting 

a director of a company from having 

any concern or interest in any contract 

or arrangement with the company; 

(b) shall apply to any contract or arrange-

ment entered into or to be entered into 

between two companies where any of the 

directors of the one company or two or more 

of them together holds or hold not more than 

two per cent. of the paid-up share capital in 

the other company”

“5) Nothing in this section— 

(a) shall be taken to prejudice 

the operation of any rule of law 

restricting a director of a com-

pany from having any concern 

or interest in any contract or ar-

rangement with the company; 

(b) shall apply to any contract 

or arrangement entered into 

or to be entered into between 

two companies or between one 

or more companies and one or 

more bodies corporate where 

any of the directors of the one 

company or body corporate or 

two or more of them together 

holds or hold not more than 

two per cent. of the paid-up 

share capital in the other com-

pany or the body corporate.”

“The bill seeks to include words “body corporate” in sub-

section (5) and therefore   in case of director(s)  holding 

more  than   2% in the other company/body corporate, 

184(2) will get attracted.”

90 185 Loan to directors, 

etc.

“(1) Save as otherwise provided in this Act, 

no company shall, directly or indirectly, 

advance any loan, including any loan rep-

resented by a book debt, to any of its direc-

tors or to any other person in whom the 

director is interested or give any guarantee 

or provide any security in connection with 

any loan taken by him or such other person. 

Provided that nothing contained in 

this sub-section shall apply to— 

(a) the giving of any loan to a man-

aging or whole-time director— 

(i) as a part of the conditions of service ex-

tended by the company to all its employees; or 

(ii) pursuant to any scheme approved by the 

members by a special resolution; or“

“For section 185 of the princi-

pal Act, the following section 

shall be substituted, namely:- 

(1) No company shall, directly or 

indirectly, advance any loan, in-

cluding any loan represented by a 

book debt to, or give any guarantee 

or provide any security in connec-

tion with any loan taken by,—  

(a) any director of company, or 

of a company which is its hold-

ing company or any partner or 

relative of any such director; or  

(b) any firm in which any such 

director or relative is a partner.  

(2) A company may advance any 

loan including any loan repre-

sented by a book debt, or give any 

guarantee or provide any security 

in connection with any loan taken 

by any person in whom any of the 

director of the company is interest-

ed, subject to the condition that—  

(a) a special resolution is passed by 

the company in general meeting.“

“There are difficulties being faced in genuine transac-

tions due to the complete embargo on providing loans to 

subsidiaries with common directors, but at the same time 

there is no doubt that the route has been misused in the 

past for siphoning of funds by controlling shareholders. 

The limited relaxation has already been provided to 

private companies not having other body corporates in-

vested in them by way of Exemption Notification dated 

June 5, 2015. The bills seeks to rewrite Section 185 in the 

matter of loan, guarantee, security  to persons in which 

director is interested. The rates of interest have been 

aligned with  Section 186  and now loans can be granted 

to director interested entities with approval of members 

by way of special resolution. It may however  be noted 

that a company which does not in the ordinary course 

of business provides loans , gives guarantees, provides 

securities, cannot give loans , guarantees, securities to  

(a) any director of company, or of a com-

pany which is its holding company or any 

partner or relative of any such director; or  

(b) any firm in which any such director or relative is a 

partner even by passing a special resolution.“
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“(b) a company which in the ordinary course 
of its business provides loans or gives guar-
antees or securities for the due repayment of 
any loan and in respect of such loans an inter-
est is charged at a rate not less than the bank 
rate declared by the Reserve Bank of India. 
Explanation.—For the purposes of this 
section, the expression “to any other 
person in whom direc-
tor is interested” means— 
(a) any director of the lending company, or of 
a company which is its holding company or 
any partner or relative of any such director; 
(b) any firm in which any such di-
rector or relative is a partner; 
(c) any private company of which any 
such director is a director or member; 
(d) any body corporate at a general meeting 
of which not less than twenty-five per cent. 
of the total voting power may be exercised or 
controlled by any such director, or by two or 
more such directors, together; or“

“Provided that the explanatory 
statement to the notice for the 
relevant general meeting shall 
disclose the full particulars of 
the loans given, or guarantee 
given or security provided and 
the purpose for which the loan or 
guarantee or security is proposed 
to be utilised by the recipient of 
the loan or guarantee or security 
and any other relevant fact; and  
(b) the loans are utilised by 
the borrowing company for its 
principal business activities. 
Explanation.—For the pur-
poses of this sub-section, the 
expression “”any person in whom 
any of the director of the com-
pany is interested”” means— 
(a) any private company 
of which any such direc-
tor is a director or member; 
(b) any body corporate at a gen-
eral meeting of which not less than 
twenty-five per cent. of the total 
voting power may be exercised or 
controlled by any such director, or 
by two or more such directors, to-
gether; or“

“(e) any body corporate, the Board of 
directors, managing director or man-
ager, whereof is accustomed to act 
in accordance with the directions or 
instructions of the Board, or of any direc-
tor or directors, of the lending company. 
 
(2) If any loan is advanced or a guarantee or 
security is given or provided in contraven-
tion of the provisions of sub-section (1), 
the company shall be punishable with fine 
which shall not be less than five lakh rupees 
but which may extend to twenty-five lakh 
rupees, and the director or the other person 
to whom any loan is advanced or guarantee 
or security is given or provided in connection 
with any loan taken by him or the other per-
son, shall be punishable with imprisonment 
which may extend to six months or with fine 
which shall not be less than five lakh rupees 
but which may extend to twenty-five lakh 
rupees, or with both.”

“(c) any body corporate, the Board 
of directors, managing director 
or manager, whereof is accus-
tomed to act in accordance with 
the directions or instructions of 
the Board, or of any director or 
directors, of the lending company. 
(3) Nothing contained in sub-sec-
tions (1) and (2) shall apply to— 
(a) the giving of any loan to a man-
aging or whole-time director— 
(i) as a part of the conditions of 
service extended by the com-
pany to all its employees; or 
(ii) pursuant to any scheme 
approved by the members 
by a special resolution; or 
(b) a company which in the ordi-
nary course of its business pro-
vides loans or gives guarantees or 
securities for the due repayment 
of any loan and in respect of such 
loans an interest is charged at 
a rate not less than the rate of 
prevailing yield of one year, three 
year, five year or ten year Govern-
ment security closest to the tenor 
of the loan; or“
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“(c) any loan made by a holding 
company to its wholly owned 
subsidiary company or any guar-
antee given or security provided 
by a holding company in respect 
of any loan made to its wholly 
owned subsidiary company; or 
(d) any guarantee given or se-
curity provided by a holding 
company in respect of loan made 
by any bank or financial institu-
tion to its subsidiary company: 
Provided that the loans made un-
der clauses (c) and (d) are utilised 
by the subsidiary company for 
its principal business activities. 
“

(4) If any loan is advanced or a 
guarantee or security is given or 
provided or utilised in contraven-
tion of the provisions of this sec-
tion, the company shall be pun-
ishable with fine which shall not 
be less than five lakh rupees but 
which may extend to twenty-five 
lakh rupees, and the director or the 
other person to whom any loan is 
advanced or guarantee or security 
is given or provided in connection 
with any loan taken by him or the 
other person, shall be punishable 
with imprisonment which may 
extend to six months or with fine 
which shall not be less than five 
lakh rupees but which may extend 
to twenty-five lakh rupees, or with 
both.

91 186(1) Loan and 
investment by 

Company

“(1) Without prejudice to the provi-
sions contained in this Act, a company 
shall unless otherwise prescribed, make 
investment through not more than 
two layers of investment companies. 
Provided that the provisions of this 
sub-section shall not affect,— 
(i) a company from acquiring any other 
company incorporated in a country 
outside India if such other company has 
investment subsidiaries beyond two 
layers as per the laws of such country; 
(ii) a subsidiary company from having any 
investment subsidiary for the purposes of 
meeting the requirements under any law or 
under any rule or regulation framed under 
any law for the time being in force.”

Sub Section (1) shall be omitted. “The layering restrictions on investment compa-
nies under Section 186(1) became too obtrusive 
and impractical in the modern business world.  
While companies that became a subsidiary of another 
investment company due to any corporate action 
such as the non-subscription of a rights issue from 
the layering requirements, etc. could be exempted, 
it would not address the core issue that there may be 
several legitimate business justifications for use of 
a multi layered structure, and such restriction ham-
pers the ability of a company to structure its business.  
 
The proposed amendment provides for deletion of this 
provision.”
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92 186(2) Loan and 
investment by 

Company

“(2) No company shall directly or indirectly — 
(a) give any loan to any person or other body 
corporate;
(b) give any guarantee or provide security 
in connection with a loan to any other body 
corporate or person; and 
(c) acquire by way of subscription, purchase 
or otherwise, the securities of any there 
body corporate, exceeding sixty per cent. of 
its paid-up share capital, free reserves and 
securities premium account or one hundred 
per cent. of its free reserves and securities 
premium account, whichever is more.”

In sub-section (2), the follow-
ing Explanation shall be inserted, 
namely:— ‘Explanation.—For the 
purposes of this sub-section, the 
word “person” does not include any 
individual who is in the employ-
ment of the company.’;

“The occurrence of the word ‘person’ in sub-
section (2) of Section 186  covers employees. 
Therefore, it is proposed to insert  an ‘explanation’ to 
clarify the exclusion of employees from the requirement 
of the sub-section/clause. “

93 186(3) Loan and 
investment by 

Company

(3) Where the giving of any loan or guaran-
tee or providing any security or the acquisi-
tion under sub-section (2) exceeds the limits 
specified in that sub-section, prior approval 
by means of a special resolution passed at a 
general meeting shall be necessary.

“For sub-section (3), the fol-
lowing sub-section shall 
be substituted, namely:—  
(3) Where the aggregate of the 
loans and investment so far made, 
the amount for which guarantee or 
security so far provided to or in all 
other bodies corporate along with 
the investment, loan, guarantee 
or security proposed to be made 
or given by the Board, exceed the 
limits specified under sub-section 
(2), no investment or loan shall be 
made or guarantee shall be given 
or security shall be provided unless 
previously authorised by a special 
resolution passed in a general 
meeting.“

The bill seeks to exempt  loan or guarantee or security 
provided by a company to its wholly owned subsidiary 
company or a joint venture company, or acquisition  
made by a holding company, by way of subscription, 
purchase or otherwise of, the securities of its wholly 
owned subsidiary company in computation of limits 
specified under Section 186(3).

“Provided that where a loan or 
guarantee is given or where a 
security has been provided by 
a company to its wholly owned 
subsidiary company or a joint 
venture company, or acquisition 
is made by a holding company, 
by way of subscription, purchase 
or otherwise of, the securities 
of its wholly owned subsidiary 
company, the requirement of 
this sub-section shall not apply. 
Provided further that the company 
shall disclose the details of such 
loans or guarantee or security or 
acquisition in the financial state-
ment as provided under sub-sec-
tion (4).”
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94 186(11) Loan and 

investment by 

Company

“Nothing contained in this section, except 

sub-section (1), shall apply— (a) to a loan 

made, guarantee given or security provided 

by a banking company or an insurance com-

pany or a housing finance company in the 

ordinary course of its business or a company 

engaged in the business of financing of com-

panies or of providing infrastructural facilities; 

(b) to any acquisition— 

(i) made by a non-banking financial com-

pany registered under Chapter IIIB of the 

Reserve Bank of India Act, 1934 and whose 

principal business is acquisition of securities: 

Provided that exemption to non-banking 

financial company shall be in respect of 

its investment and lending activities; 

(ii) made by a company whose principal 

business is the acquisition of securities; 

(iii) of shares allotted in pursuance of clause 

(a) of sub-section (1)  of section 62.“

“For sub-section (11), the fol-

lowing sub-section shall 

be substituted, namely:—  

(11) Nothing contained in 

this section shall apply—  

(a) to any loan made, any guar-

antee given or any security pro-

vided or any investment made by a 

banking company, or an insurance 

company, or a housing finance 

company in the ordinary course 

of its business, or a company es-

tablished with the object of and 

engaged in the business of financ-

ing industrial enterprises, or of 

providing infrastructural facilities;  

(b) to any investment—  

(i) made by an investment company;  

(ii) made in shares allotted in pur-

suance of clause (a) of sub-section 

(1) of section 62 or in shares al-

lotted in pursuance of rights is-

sues made by a body corporate;  

(iii) made, in respect of invest-

ment or lending activities, by a 

non-banking financial company 

registered under Chapter III-B of 

the Reserve Bank of India Act, 1934 

and whose principal business is ac-

quisition of securities.”

“Under the present Act, a Company engaged in 

the business of financing of Companies or pro-

viding infrastructural facilities and giving loan, 

guarantee or security is exempted for the pur-

pose of section 186 [except section 186(1)].              

 

The Bill seeks to now provide replace these class of 

companies with  companies established with the 

object of and engaged in the business of financing 

Industrial enterprises or of providing infrastructural fa-

cilities. The Bill seeks to even exempt investments made 

by such companies  from applicability of Section 186. 

 

Further, the present law provides exemption from sec-

tion 186 in respect of any acquisition made by a compa-

ny whose principal business is acquisition of securities. 

The Bill seeks to replace this with any investment made 

by an investment company.”

95 186 Loan and 

investment by 

Company

“Explanation.—For the pur-

poses of this section,— 

(a) the expression “investment com-

pany” means a company whose prin-

cipal business is the acquisition of 

shares, debentures or other securities; 

(b) the expression “infrastructure facilities” 

means the facilities specified in Schedule VI.”

“In the Explanation, in clause 

(a), after the words “”other 

securities”” the following 

shall be inserted, namely:—  

“”and a company will be deemed 

to be principally engaged in the 

business of acquisition of shares, 

debentures or other securities, if its 

assets in the form of investment in 

shares, debentures or other securi-

ties constitute not less than fifty 

per cent. of its total assets, or if its 

income derived from investment 

business constitutes not less than 

fifty per cent. as a proportion of its 

gross income.”””

The definition of the expression ‘Investment Company’ 

is sought to be amended if it satisfies any of the income/

asset test. i.e. either not less than 50% of asset is in the 

form of shares, debentures or other securities, or in-

come derived from investment business is not less than 

50% of its gross income.
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96 188(1) Related Party 
Transactions

“(1) Except with the consent of the Board of 
Directors given by a resolution at a meeting 
of the Board and subject to such conditions 
as may be prescribed, no company shall en-
ter into any contract or arrangement with a 
related party with respect to—
(a) sale, purchase or supply of any goods or 
materials;
(b) selling or otherwise disposing of, or buy-
ing, property of any kind;
(c) leasing of property of any kind;
(d) availing or rendering of any services;
(e) appointment of any agent for purchase 
orsale of goods, materials, services or prop-
erty;
(f) such related party’s appointment 
to any office or place of profit in the 
company, its subsidiary company or as-
sociate company; and Related party 
transactions. 
(g) underwriting the subscription of any 
securities or derivatives thereof, of the com-
pany:“

“In sub-section (1), after sec-
ond proviso, the following pro-
viso shall be inserted, namely:— 
 
 “”Provided also that nothing 
contained in the second proviso 
shall apply to a company in which 
ninety per cent. or more members, 
in number, are relatives of promot-
ers or are related parties:””;”

Second proviso to section 188  provides that no 
member of the company shall vote on any resolu-
tion to approve any contract or arrangement which 
may be entered into by the Company if such member 
is a related party. MCA has clarified that the related 
party is a party with whom the transactions is pro-
posed to be entered into. MCA vide exemption no-
tification dated June 5, 2015 has exempted private 
companies from the applicability of second proviso.                                                                                                                                         
                 The amendment now seeks to provide that the 
second proviso relating to voting at a general meeting 
by a related party shall not apply to any public company 
and private companies which are subsidiaries of public 
companies as well in which  ninety per cent. or more 
members, in number, are relatives of promoters or are 
related parties. However, ban on voting by related par-
ties continue to be applicable on listed companies in 
view of Listing Obligations.

“Provided that no contract or arrangement, 
in the case of a company having  transactions 
not exceeding such sums, as may be pre-
scribed, shall be entered into except with the 
prior approval of the company by a  resolution. 
Provided further that no member of the 
company shall vote on such special resolu-
tion, to approve any contract or arrange-
ment which may be entered into by the 
company, if such member is a related party. 
Provided also that nothing in this sub-sec-
tion shall apply to any transactions entered 
into by the company in its ordinary course of 
business other than transactions which are 
not on an arm’s length basis.”

97 188(3) Related Party 
Transactions

(3) Where any contract or arrangement is 
entered into by a director or any other em-
ployee, without obtaining the consent of the 
Board or approval by a special resolution in 
the general meeting under sub-section (1) 
and if it is not ratified by the Board or, as 
the case may be, by the shareholders at a 
meeting within three months from the date 
on which such contract or arrangement was 
entered into, such contract or arrangement 
shall be voidable at the option of the 
Board and if the contract or arrangement 
is with a related party to any director, or is 
authorised by any other director, the direc-
tors concerned shall indemnify the company 
against any loss incurred by it.

(3) Where any contract or arrange-
ment is entered into by a director 
or any other employee, without 
obtaining the consent of the Board 
or approval by a special resolution 
in the general meeting under sub-
section (1) and if it is not ratified 
by the Board or, as the case may 
be, by the shareholders at a meet-
ing within three months from the 
date on which such contract or ar-
rangement was entered into, such 
contract or arrangement shall be 
voidable at the option of the 
Board or, as the case may be, 
of the shareholders and if the 
contract or arrangement is with a 
related party to any director, or is 
authorised by any other director, 
the directors concerned shall in-
demnify the company against any 
loss incurred by it.
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98 194 Prohibition on 
forward dealings 

in securities of 
Company by 

director or KMP

“(1) No director of a company or any 
of its key managerial personnel shall 
buy in the company, or in its holding, 
subsidiary or associate company— 
(a) a right to call for delivery or a right 
to make delivery at a specified price and 
within a specified time, of a specified 
number of relevant shares or a speci-
fied amount of relevant debentures; or 
(b) a right, as he may elect, to call for 
delivery or to make delivery at a speci-
fied price and within a specified time, of 
a specified number of relevant shares or a 
specified amount of relevant debentures. 
(2) If a director or any key managerial per-
sonnel of the company contravenes the 
provisions of sub-section (1), such director or 
key managerial personnel shall be punisha-
ble with imprisonment for a term which may 
extend to two years or with fine which shall 
not be less than one lakh rupees but which 
may extend to five lakh rupees, or with both.“

 Section Omitted “The Companies Act 2013 vide Sections 194 and 195 re-
strict forward dealing by directors and KMPs and insider 
trading by any person including directors and KMPs re-
spectively. The aforesaid provisions are seemingly appli-
cable in respect of both private and public companies. 
Prima facie, Section 195 seems to be applicable to pri-
vate companies and restricts insider trading. However, it 
can be argued that since the securities in private compa-
nies would not be marketable, as a market in securities 
in the absence of an alternative market platform would 
mean a stock market on which securities of different 
companies are listed for the purpose of trade, they 
would not qualify as securities within the meaning of 
Section 195, and thus would exclude private companies 
from the ambit of the said provision. On the same ba-
sis, it would be unjustified to apply the insider trading 
regulations to private companies. It can also be argued, 
on the basis of legislation in some jurisdictions, that 
there are valid reasons for including the insider trading 
prohibitions in company law in addition to securities 
law, and these flow from the fiduciary responsibilities 
of the directors who may abuse their position and use 
confidential information, which have come to them 
through their position, for personal profit and not act 
in the best interests of the company. However, insider 
trading prohibitions can be problematic in the context 
of the rights of first refusal that are frequently contained 
in the shareholders’ agreements of private companies.  
Hence, it was represented that  SEBI regulations are 
comprehensive in the matter (and also apply to compa-
nies intending to get listed), and in view of the practical 
difficulties expressed by stakeholders, sections 194 and 
195 is proposed to be omitted from the Act. “

(3) Where a director or other key managerial 
personnel acquires any securities in contra-
vention of sub-section (1), he shall, subject 
to the provisions contained in sub-section 
(2), be liable to surrender the same to the 
company and the company shall not register 
the securities so acquired in his name in the 
register, and if they are in dematerialised 
form, it shall inform the depository not to 
record such acquisition and such securities, 
in both the cases, shall continue to remain in 
the names of the transferors.

99 195 Prohibition on 
insider trading of 

securities

“(1) No person including any director 
or key managerial personnel of a com-
pany shall enter into insider trading: 
Provided that nothing contained in this sub-
section shall apply to any communication 
required in the ordinary course of business or 
profession or employment or under any law. 
(2) If any person contravenes the provisions 
of this section, he shall be punishable with 
imprisonment for a term which may extend 
to five years or with fine which shall not be 
less than five lakh rupees but which may 
extend to twenty-five crore rupees or three 
times the amount of profits made out of 
insider trading, whichever is higher, or with 
both.”

 Section Omitted same as above-
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100 197(1) Overall Maximum 
managerial 

remuneration

“(1) The total managerial remuneration 
payable by a public company, to its direc-
tors, including managing director and 
whole-time director, and its manager in re-
spect of any financial year shall not exceed 
eleven per cent. of the net profits of that 
company for that financial year computed 
in the manner laid down in section 198 ex-
cept that the remuneration of the directors 
shall not be deducted from the gross profits: 
 
Provided that the company in general meet-
ing may, with the approval of the Central 
Government, authorise the payment of re-
muneration exceeding eleven per cent. of 
the net profits of the company, subject to the 
provisions of Schedule V.“

“(i)In the first proviso, the words 
”with the approval of the Central 
Government,” shall be omitted; 
 
(ii) in the second proviso, af-
ter the words ”general meet-
ing,”, the words ”by a special 
resolution,” shall be inserted; 
 
(iii) after the second pro-
viso, the following proviso 
shall be inserted, namely:— 
“Provided also that, where any 
term loan of any bank or public 
financial institution is subsisting or 
the company has defaulted in pay-
ment of dues to non-convertible 
debenture holders or any other 
secured creditor, the prior approval 
of the bank or public financial 
institution concerned or the non-
convertible debenture holders or 
other secured creditor, as the case 
may be, shall be obtained by the 
company before obtaining the ap-
proval in the general meeting.”

“Section 197 prescribes that the total managerial remu-
neration payable by a public company shall not exceed 
eleven per cent of the net profits of that company and 
such limits may be exceeded with the approval of the 
shareholders and the Central Government. Limits on re-
muneration payable by companies having inadequate/
no profits prescribed in Schedule V to the Act, though 
increased as compared to the Companies Act, 1956, 
were still very low and insufficient to attract good 
managerial talent for turning around of such compa-
nies. Further, a restrictive regime of seeking Central 
Government and shareholders’ approval (by way of 
special resolution) for the payment of remuneration 
to Managerial Personnel by companies having inade-
quate/no profits would, apart from causing delays, also 
result in talented professionals moving away from such 
companies in search of higher assured compensation.  
Currently, the law in countries like the US, the UK and 
Switzerland, does not require the company to approach 
government authorities for approving remuneration 
payable to their managerial personnel, even in a sce-
nario where they have losses or inadequate profits and 
empowers the Board of the companies to decide the 
remuneration payable to Directors. “

“Provided further that, except with the ap-
proval of the company in general meeting,— 
(i) the remuneration payable to any one 
managing director; or whole-time director or 
manager shall not exceed five per cent. of the 
net profits of the company and if there is more 
than one such director remuneration shall not 
exceed ten per cent. of the net profits to all 
such directors and manager taken together; 
(ii) the remuneration payable to directors 
who are neither managing directors nor 
whole-time directors shall not exceed,— 
(A) one per cent. of the net profits 
of the company, if there is a manag-
ing or whole-time director or manager; 
(B) three per cent. of the net profits in any 
other case.”

The bill seeks to dispense with the requirement of ob-
taining CG approval and further replaces ordinary with 
special resolution in case of payment of remuneration 
beyond the specified limits.  Further prior approval of 
banks etc is required in some cases.

101 197(3)          --DO-- “(3) Notwithstanding anything con-
tained in sub-sections (1) and (2), but 
subject to the provisions of Schedule V, if, 
in any financial year, a company has no 
profits or its profits are inadequate, the 
company shall not pay to its directors, 
including any managing or whole time 
director or manager, by way of remunera-
tion any sum exclusive of any fees payable 
to directors under sub-section (5) hereunder 
except in accordance with the provisions of 
Schedule V and if it is not able to comply with 
such provisions, with the previous approval 
of the Central Government. “

In sub-section (3), the words “and 
if it is not able to comply with such 
provisions, with the previous ap-
proval of the Central Government” 
shall be omitted.

“Section 197(3) provides that if a company has no 
profit or inadequate profits, the company shall not 
pay remuneration (excluding any sitting fees or other 
fees decided by the Board, to a prescribed limit) to its 
directors except in accordance with Schedule V, and 
in case it is not able to comply with the requirements, 
prior approval of the Central Government is required.  
 
The requirement for government approval is proposed 
to be omitted altogether.”
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102 197(9)          --DO-- (9)If any director draws or receives, directly 
or indirectly, by way of remuneration any 
such sums in excess of the limit prescribed by 
this section or without the prior sanction of 
the Central Government, where it is required, 
he shall refund such sums to the company 
and until such sum is refunded, hold it in 
trust for the company.

“For sub-section (9), the fol-
lowing sub-section shall 
be substituted, namely:—  
 
(9) If any director draws or re-
ceives, directly or indirectly, by 
way of remuneration any such 
sums in excess of the limit pre-
scribed by this section or with-
out approval required under 
this section, he shall refund 
such sums to the company, 
within two years of such lesser 
period as may be allowed by 
the company, and until such 
sum is refunded, hold it in trust 
for the company.”

The bill proposes a maximum time limit of 2 years for 
the directors to refund the excess remuneration paid.

103 197(10)          --DO-- (10) The company shall not waive the re-
covery of any sum refundable to it under 
sub-section (9) unless permitted by the 
Central Government.

“(10) The company shall not 
waive the recovery of any sum 
refundable to it under sub-sec-
tion (9) unless approved by the 
company by special resolution 
within two years from the date 
the sum becomes refundable.
 
The following proviso shall 
be inserted, namely:— 
Provided that where any term 
loan of any bank or public finan-
cial institution is subsisting or the 
company has defaulted in pay-
ment of dues to non-convertible 
debenture holders or any other 
secured creditor, the prior ap-
proval of the bank or public finan-
cial institution concerned or the 
non-convertible debenture hold-
ers or other secured creditor, as 
the case may be, shall be obtained 
by the company before obtaining 
approval of such waiver.”

No approval of CG is required for waiver of remuneration 
and approval of members by way of SR is required. In 
specified cases , prior approval of banks etc are required. 

104 197(11)          --DO-- (11) In cases where Schedule V is applica-
ble on grounds of no profits or inadequate 
profits, any provision relating to the remu-
neration of any director which purports to 
increase or has the effect of increasing the 
amount thereof, whether the provision be 
contained in the company’s memorandum 
or articles, or in an agreement entered into 
by it, or in any resolution passed by the com-
pany in general meeting or its Board, shall 
not have any effect unless such increase is in 
accordance with the conditions specified in 
that Schedule and if such conditions are not 
being complied, the approval of the Central 
Government had been obtained.

In sub-section (11), the words 
“and if such conditions are not 
being complied, the approval of 
the Central Government had been 
obtained” shall be omitted
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105 197(16) & 
197(17)

          -DO- New sub sections inserted “After sub-section (15), the 
following sub-sections shall 
be inserted, namely:—  
 
(16) The auditor of the company 
shall, in his report under sec-
tion 143, make a statement as to 
whether the remuneration paid 
by the company to its directors 
is in accordance with the provi-
sions of this section, whether 
remuneration paid to any director 
is in excess of the limit laid down 
under this section and give such 
other details as may be prescribed.  
 
(17) On and from the commence-
ment of the Companies (Amend-
ment) Act, 2016, any application 
made to the Central Government 
under the provisions of this section 
[as it stood before such commence-
ment], which is pending with that 
Government shall abate, and the 
company shall, within one year of 
such commencement, obtain the 
approval in accordance with the 
provisions of this section, as so 
amended.”

The Bill provides that the auditor shall report about pay-
ment of managerial remuneration and this is in addition  
to reporting requirements under CARO. Any application 
pending on the commencement of the Act, 2016 to the 
CG shall abate and require the company to comply with 
and obtain necessary approvals as per the amendments 
made.

106 198(3)(a) Calculation of 
profits

“(3) In making the computation 
aforesaid, credit shall not be given 
for the following sums, namely:—  
(a) profits, by way of premium on shares or 
debentures of the company, which are issued 
or sold by the company; “

“(3) In making the computation 
aforesaid, credit shall not be given 
for the following sums, namely:—  
(a) profits, by way of premium on 
shares or debentures of the compa-
ny, which are issued or sold by the 
company, unless the company is 
an investment company as re-
ferred to in the Explanation to 
section 186.“

107 198(4)(l) Calculation of 
profits

(l) the excess of expenditure over income, 
which had arisen in computing the net prof-
its in accordance with this section in any year 
which begins at or after the commence-
ment of this Act, in so far as such excess 
has not been deducted in any subsequent 
year preceding the year in respect of which 
the net profits have to be ascertained;

in sub-section (4), in clause (l), the 
words “which begins at or after the 
commencement of this Act” shall 
be omitted.

“Section 198(4)(l) mandates the deduction of ‘brought 
forward losses’ of the company while calculating the 
net profit, for the purpose of computing managerial 
remuneration in the subsequent years. However, the 
clause did not provide for the deduction of brought 
forward losses of the years prior to the commence-
ment of the Act, which may be an inadvertent omission.  
 
Therefore, the amendment of Section 198(4)(l) propos-
es to include brought forward losses of the years sub-
sequent to the enactment of the Companies (Amend-
ment) Act, 1960. “



Companies Amendment Bill 2016 Referencer

60

Sl. 
No

Section Heading Companies Act, 2013 Companies Bill, 2016 Remarks

108 200 Central or 
Government or 
Company to fix 

limit with regard 
to remuneration

“Notwithstanding anything contained in 
this Chapter, the Central Government 
or a company may, while according its ap-
proval under section 196, to any appoint-
ment or to any remuneration under section 
197 in respect of cases where the company 
has inadequate or no profits, fix the re-
muneration within the limits specified in 
this Act, at such amount or percentage of 
profits of the company, as it may deem fit 
and while fixing the remuneration, the 
Central Government or the com-
pany shall have regard to— 
(a) the financial position of the company; 
(b) the remuneration or commission drawn by 
the individual concerned in any other capacity; 
(c) the remuneration or commission 
drawn by him from any other company; 
(d) professional qualifications and ex-
perience of the individual concerned; 
(e) such other matters as may be prescribed.”

In section 200 of the principal Act, 
the words “the Central Government 
or” appearing at both the places 
shall be omitted.

The amendment is consequential in view of proposed 
removal of CG approval in Section 197.

109 201 Appointment and 
Remuneration 

of Manage-
rial personnel 

--Forms of, and 
procedure in rela-

tion to, certain 
applications

“(1) Every application made to the Central 
Government under this Chapter shall 
be in such form as may be prescribed. 
(2) (a) Before any application is made 
by a company to the Central Govern-
ment under any of the sections afore-
said, there shall be issued by or on behalf 
of the company a general notice to the 
members thereof, indicating the nature 
of the application proposed to be made. 
(b) Such notice shall be published at least 
once in a newspaper in the principal language 
of the district in which the registered office 
of the company is situate and circulating in 
that district, and at least once in English in an 
English newspaper circulating in that district. 
(c) The copies of the notices, together with 
a certificate by the company as to the due 
publication thereof, shall be attached to the 
application.”

“(a) In sub-section (1), for 
the words “”this Chapter””, 
the word and figures “”sec-
tion 196”” shall be substituted; 
 
(b) In sub-section (2), in clause (a), 
for the words “”any of the sections 
aforesaid””, the word and figures 
“”section 196”” shall be substi-
tuted.”

This is consequential  amendment in view of the fact 
that approval of CG for Section 197 will no longer be 
required.

110 216(1) Investigation of 
ownership of 

company

“(1) Where it appears to the Central Gov-
ernment that there is a reason so to do, it 
may appoint one or more inspectors to in-
vestigate and report on matters relating to 
the company, and its membership for the 
purpose of determining the true persons—  
(a) who are or have been financially in-
terested in the success or failure, whether 
real or apparent, of the company; or  
(b) who are or have been able to control or 
to materially influence the policy of the 
company”

“(1) Where it appears to the 
Central Government that there 
is a reason so to do, it may ap-
point one or more inspectors to 
investigate and report on matters 
relating to the company, and its 
membership for the purpose of 
determining the true persons—  
(a) who are or have been fi-
nancially interested in the suc-
cess or failure, whether real or 
apparent, of the company; or  
(b) who are or have been able to 
control or to materially influence 
the policy of the company; or after 
clause (b), the following clause 
shall be inserted, namely:— 
”(c) who have or had beneficial 
interest in shares of a company 
or who are or have been ben-
eficial owners or significant 
beneficial owner of a com-
pany.”
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111 223(3) Inspector’s report (3) A copy of the report made under sub-
section (1) may be obtained by making an 
application in this regard to the Central Gov-
ernment.

After the words “may be obtained”, 
the words “by members, creditors 
or any other person whose inter-
est is likely to be affected” shall be 
inserted.

112 236(4)(5)(6) Purchase of 
Minority share-

holding

“4) The majority shareholders shall deposit 
an amount equal to the value of shares to 
be acquired by them under sub-section (2) 
or sub-section (3), as the case may be, in a 
separate bank account to be operated by 
the transferor company for at least one 
year for payment to the minority sharehold-
ers and such amount shall be disbursed to 
the entitled shareholders within sixty days:  
Provided that such disbursement shall con-
tinue to be made to the entitled shareholders 
for a period of one year, who for any reason 
had not been made disbursement within the 
said period of sixty days or if the disburse-
ment have been made within the aforesaid 
period of sixty days, fail to receive or claim 
payment arising out of such disbursement.  
(5) In the event of a purchase under this sec-
tion, the transferor company shall act as a 
transfer agent for receiving and paying the 
price to the minority shareholders and for 
taking delivery of the shares and delivering 
such shares to the majority, as the case may 
be. “

in sub-sections (4), (5) and (6), for 
the words, “transferor company”, 
wherever they occur, the words 
“company whose shares are being 
transferred” shall be substituted.

(6) In the absence of a physical delivery of 
shares by the shareholders within the time 
specified by the company, the share cer-
tificates shall be deemed to be cancelled, and 
the transferor company shall be authorised 
to issue shares in lieu of the cancelled shares 
and complete the transfer in accordance with 
law and make payment of the price out of 
deposit made under sub-section (4) by the 
majority in advance to the minority by des-
patch of such payment.

113 247(2)(d) Valuation by 
registered valuers

“(2) The valuer appointed un-
der sub-section (1) shall,—  
(a) make an impartial, true and 
fair valuation of any assets which 
may be required to be valued;  
(b) exercise due diligence while per-
forming the functions as valuer; 
 (c) make the valuation in accordance 
with such rules as may be prescribed; and  
(d) not undertake valuation of any assets in 
which he has a direct or indirect interest or 
becomes so interested at any time during or 
after the valuation of assets.”

“(2) The valuer appointed un-
der sub-section (1) shall,—  
(a) make an impartial, true and 
fair valuation of any assets which 
may be required to be valued;  
(b) exercise due diligence while 
performing the functions as valuer; 
 (c) make the valuation in ac-
cordance with such rules 
as may be prescribed; and  
(d) not undertake valuation of any 
assets in which he has a direct or 
indirect interest or becomes so in-
terested at any time during a pe-
riod of three years prior to his 
appointment as valuer or three 
years after the valuation of as-
sets was conducted by him.”
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114 366(2) Companies 

capable of being 

registered

“(2) With the exceptions and subject to the 

provisions contained in this section, any 

company formed, whether before or after 

the commencement of this Act, in pursu-

ance of any Act of Parliament other than 

this Act or of any other law for the time 

being in force or being otherwise duly con-

stituted according to law, and consisting 

of seven or more members, may at any 

time register under this Act as an unlim-

ited company, or as a company limited by 

shares, or as a company limited by guaran-

tee, in such manner as may be prescribed 

and the registration shall not be invalid by 

reason only that it has taken place with a 

view to the company’s being wound up:  

Provided that— 

(i) a company registered under the Indian 

Companies Act, 1882 or under the Indian 

Companies Act, 1913 or the Companies Act, 

1956, shall not register in pursuance of this 

section; “

“In section 366 of the principal Act, 

in sub-section (2),—

(i) for the words ”seven or more 

members”, the words “”two or 

more members” shall be substi-

tuted; 

(ii) after clause (vi), the following 

clause shall be inserted, name-

ly:— ”(vii) a company with less 

than seven members shall register 

as a private company.”

“(ii) a company having the liability of its 

members limited by any Act of Parliament 

other than this Act or by any other law for the 

time being in force, shall not register in pur-

suance of this section as an unlimited com-

pany or as a company limited by guarantee;  

iii) a company shall be registered in pursu-

ance of this section as a company limited 

by shares only if it has a permanent paid-up 

or nominal share capital of fixed amount 

divided into shares, also of fixed amount, 

or held and transferable as stock, or divided 

and held partly in the one way and partly 

in the other, and formed on the principle of 

having for its members the holders of those 

shares or that stock, and no other persons;  

(iv) a company shall not register in pursuance 

of this section without the assent of a major-

ity of such of its members as are present in 

person, or where proxies are allowed, by 

proxy, at a general meeting summoned for 

the purpose; “
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(v) where a company not having the li-
ability of its members limited by any Act of 
Parliament or any other law for the time be-
ing in force is about to register as a limited 
company, the majority required to assent as 
aforesaid shall consist of not less than three-
fourths of the members present in person, or 
where proxies are allowed, by proxy, at the 
meeting; (vi) where a company is about to 
register as a company limited by guarantee, 
the assent to its being so registered shall be 
accompanied by a resolution declaring that 
each member undertakes to contribute to 
the assets of the company, in the event of 
its being wound up while he is a member, or 
within one year after he ceases to be a mem-
ber, for payment of the debts and liabilities of 
the company or of such debts and liabilities 
as may have been contracted before he ceas-
es to be a member, and of the costs, charges 
and expenses of winding up, and for the ad-
justment of the rights of the contributories 
among themselves, such amount as may be 
required, not exceeding a specified amount.

115 384 Debentures, 
annual returns, 
registration of 
charges, books 
of accounts and 
their inspection

(2) The provisions of section 92 shall, sub-
ject to such exceptions, modifications and 
adaptations as may be made therein by 
rules made under this Act, apply to a foreign 
company as they apply to a company incor-
porated in India.

(2) The provisions of section 92 and 
section 135 shall, subject to such 
exceptions, modifications and ad-
aptations as may be made therein 
by rules made under this Act, apply 
to a foreign company as they apply 
to a company incorporated in India.

116 403(1) Fee for filing, etc. “(1) Any document, required to be submitted, 
filed, registered or recorded, or any fact or in-
formation required or authorised to be regis-
tered under this Act, shall be submitted, filed, 
registered or recorded within the time speci-
fied in the relevant provision on payment of 
such fee as may be prescribed.
Provided that any document, fact or 
information may be submitted, filed, 
registered or recorded, after the time 
specified in relevant provision for 
such submission, filing, registering or 
recording, within a period of two hun-
dred and seventy days from the date by 
which it should have been submitted, 
filed, registered or recorded, as the case 
may be, on payment of such additional 
fee as may be prescribed.“

“In sub-section (1),for the 
first and second provisos, 
the following provisos shall 
be substituted, namely:—  
Provided that where any docu-
ment, fact or information required 
to be submitted, filed, registered 
or recorded, as the case may be, 
under section 89, 92, 117, 121, 
137 or 157 is not submitted, filed, 
registered or recorded, as the 
case may be, within the period 
provided in those sections, it may 
be submitted, filed, registered 
or recorded, as the case may be, 
within a period of two hundred 
and  seventy days from the expiry 
of the period so provided in those 
sections, on payment of such ad-
ditional fee as may be prescribed. 
Provided further that where the 
document, fact or information, is 
not submitted, filed, registered or 
recorded, as the case may be,—  
(a) in case of document, fact or 
information referred to in section 
89, 92, 117, 121, 137 or 157, within 
the period of two hundred and sev-
enty days as provided in the first 
proviso; “
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Provided further that any such document, 

fact or information may, without prejudice to 

any other legal action or liability under the 

Act, be also submitted, filed, registered or 

recorded, after the first time specified in first 

proviso on payment of fee and additional fee 

specified under this section.

“or (b) in any other case within 

the period in the relevant sec-

tion, it may, without prejudice to 

any other legal action or liabil-

ity under this Act, be submitted, 

filed, registered or recorded, as 

the case may be, on payment of 

such higher additional fee or ad-

ditional fee, as may be prescribed. 

Provided also that where there is 

default on two or more occasions 

in submitting, filing, registering 

or recording of the document, 

fact or information under section 

89, 92, 117, 121, 137 or 157, the 

provisions of the first and second 

provisos shall not apply, until the 

document, fact or information is 

submitted, filed, registered or re-

corded, as the case may be, with 

additional fee, without prejudice to 

any legal action or liability under 

this Act.”

117 406 “Power to modify 

Act in its applica-

tion to Nidhis 

(Not yet notified)”

“(1) In this section, “Nidhi” means a com-

pany which has been incorporated as a Ni-

dhi with the object of cultivating the habit 

of thrift and savings amongst its members, 

receiving deposits from, and lending to, 

its members only, for their mutual ben-

efit, and which complies with such rules as 

are prescribed by the Central Government 

for regulation of such class of companies.  

(2) Save as otherwise expressly provided, the 

Central Government may, by notification, di-

rect that any of the provisions of this Act shall 

not apply, or shall apply with such excep-

tions, modifications and adaptations as may 

be specified in that notification, to any Nidhi 

or Nidhis of any class or description as may be 

specified in that notification. “

“The following section shall 

be substituted, namely:—  

‘406. (1) In this section, “Nidhi” or 

“Mutual Benefit Society” means 

a company which the Central 

Government may, by notification 

in the Official Gazette, declare 

to be a Nidhi or Mutual Ben-

efit Society, as the case may be.  

(2) The Central Government may, 

by notification in the Official Ga-

zette, direct that any of the provi-

sions of this Act specified in the 

notification— (a) shall not apply 

to any Nidhi or Mutual Benefit 

Society; or (b) shall apply to any Ni-

dhi or Mutual Benefit Society with 

such exceptions, modifications and 

adaptations as may be specified in 

the notification.“
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(3) A copy of every notification proposed to 
be issued under sub-section (2), shall be laid 
in draft before each House of Parliament, 
while it is in session, for a total period of 
thirty days which may be comprised in one 
session or in two or more successive sessions, 
and if, before the expiry of the session imme-
diately following the session or the succes-
sive sessions aforesaid, both Houses agree in 
disapproving the issue of the notification or 
both Houses agree in making any modifica-
tion in the notification, the notification shall 
not be issued or, as the case may be, shall be 
issued only in such modified form as may be 
agreed upon by both the Houses.

“(3) A copy of every notification 
proposed to be issued under sub-
section (2), shall be laid in draft 
before each House of Parliament, 
while it is in session, for a total 
period of thirty days, and if, both 
Houses agree in disapproving the 
issue of notification or both Houses 
agree in making any modification 
in the notification, the notifica-
tion shall not be issued or, as the 
case may be, shall be issued only 
in such modified form as may be 
agreed upon by both the Houses.  
(4) In reckoning any such period of 
thirty days as is referred to in sub-
section (3), no account shall be 
taken of any period during which 
the House referred to in subsection 
(3) is prorogued or adjourned for 
more than four consecutive days.  
(5) The copies of every notification 
issued under this section shall, as 
soon as may be after it has been is-
sued, be laid before each House of 
Parliament.”

118 409(3) Qualification of 
President and 
Members of 

Tribunal

“(3) A person shall not be qualified for ap-
pointment as a Technical Member unless 
he— (a) has, for at least fifteen years been a 
member of the Indian Corporate Law Service 
or Indian Legal Service out of which at least 
three years shall be in the pay scale of 
Joint Secretary to the Government of 
India or equivalent or above in that 
service; or 
(b) is, or has been, in practice as a chartered 
accountant for at least fifteen years; or 
(c) is, or has been, in practice as a cost 
accountant for at least fifteen years; or 
(d) is, or has been, in practice as a com-
pany secretary for at least fifteen years; or 
(e) is a person of proven abil-
ity, integrity and standing having 
special knowledge and experience, 
of not less than fifteen years, in 
law, industrial finance, industrial 
management or administration, indus-
trial reconstruction, investment, ac-
countancy, about “

“(i) in clause (a), for the words 
”out of which at least three years 
shall be in the pay scale of Joint 
Secretary to the Government of 
India or equivalent or above in that 
service”, the words “ and has been 
holding the rank of Secretary or 
Additional Secretary to the Govern-
ment of India” shall be substituted;  
 
(ii) for clause (e) the following clause 
shall be substituted namely:—  
“(e) is a person of proven abil-
ity, integrity and standing 
having special knowledge and 
professional experience of 
not less than fifteen years in 
industrial finance, industrial 
management, industrial re-
construction, investment and 
accountancy.”

“matters, or such other disciplines related to 
management, conduct of affairs, revival, re-
habilitation and winding up of companies; or 
(f) is, or has been, for at least five years, a 
presiding officer of a Labour Court, Tribunal 
or National Tribunal constituted under the 
Industrial Disputes Act, 1947.”
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119 411(3) Qualifications of 
chairperson and 
members of Ap-
pellate Tribunal

(3) A Technical Member shall be a person of 
proven ability, integrity and standing having 
special knowledge and experience, of not 
less than twenty-five years, in law, industrial 
finance, industrial management or admin-
istration, industrial reconstruction, invest-
ment, accountancy, labour matters, or such 
other disciplines related to management, 
conduct of affairs, revival, rehabilitation and 
winding up of companies.

“for sub-section (3), the fol-
lowing sub-section shall 
be substituted, namely:—  
”(3) A technical member shall be 
a person of proven ability, integ-
rity and standing having special 
knowledge and professional ex-
perience of not less than twenty-
five years in industrial finance, 
industrial management, industrial 
reconstruction, investment and ac-
countancy.”

120 412(2) Selection of 
Members of 

Tribunal and Ap-
pellate Tribunal

“(2) The Members of the Tribunal and the 
Technical Members of the Appellate Tribunal 
shall be appointed on the recommendation 
of a Selection Committee consisting of—  
(a) Chief Justice of India or 
his nominee—Chairperson;  
(b) a senior Judge of the Supreme Court or 
a Chief Justice of High Court— Member;  
(c) Secretary in the Ministry of Corporate 
Affairs—Member; (d) Secretary in the Min-
istry of Law and Justice—Member; and  
(e) Secretary in the Department of Financial 
Services in the Ministry of Finance— Mem-
ber”

“For sub-section (2), the fol-
lowing sub-sections shall 
be substituted, namely:—  
”(2) The Members of the Tribunal 
and the Technical Members of the 
Appellate Tribunal shall be appoint-
ed on the recommendation of a Se-
lection Committee consisting of—  
(a) Chief Justice of India or 
his nominee - Chairperson;  
(b) a senior Judge of the Su-
preme Court or Chief Jus-
tice of High Court - Member;  
(c) Secretary in the Ministry of 
Corporate Affairs - Member; and  
(d) Secretary in the Ministry 
of Law and Justice - Member.  
(2A) Where in a meeting of the 
Selection Committee, there is 
equality of votes on any matter, 
the Chairperson shall have a cast-
ing vote.”

121 435 Establishment of 
Special Courts

“(1) The Central Government may, for 
the purpose of providing speedy trial 
of offences under this Act, by notifica-
tion, establish or designate as many 
Special Courts as may be necessary.  
(2) A Special Court shall consist of a single 
judge who shall be appointed by the Central 
Government with the concurrence of the Chief 
Justice of the High Court within whose juris-
diction the judge to be appointed is working. 
(3) A person shall not be qualified for ap-
pointment as a judge of a Special Court un-
less he is, immediately before such appoint-
ment, holding office of a Sessions Judge or an 
Additional Sessions Judge.”

“For section 435 of the prin-
cipal Act, the following shall 
be substituted, namely:—  
(1) The Central Government 
may, for the purpose of provid-
ing speedy trial of offences under 
this Act, by notification, estab-
lish or designate as many Spe-
cial Courts as may be necessary.  
(2) A Special Court shall consist of—  
(a) a single judge holding office as 
Session Judge or Additional Ses-
sion Judge, in case of offences pun-
ishable under this Act with impris-
onment of two years or more; and  
(b) a Metropolitan Magistrate or 
a Judicial Magistrate of the First 
Class, in the case of other offences, 
who shall be appointed by the 
Central Government with the con-
currence of the Chief Justice of the 
High Court within whose jurisdic-
tion the judge to be appointed is 
working.”
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122 438 Application of 
Code to proceed-
ings before the 

Court

Save as otherwise provided in this Act, the 
provisions of the Code of Criminal Procedure, 
1973 shall apply to the proceedings before 
a Special Court and for the purposes of the 
said provisions, the Special Court shall be 
deemed to be a Court of Session and the 
person conducting a prosecution before a 
Special Court shall be deemed to be a Public 
Prosecutor.

Save as otherwise provided in this 
Act, the provisions of the Code of 
Criminal Procedure, 1973 shall 
apply to the proceedings before a 
Special Court and for the purposes 
of the said provisions, the Special 
Court shall be deemed to be a 
Court of Session or the court of 
Metropolitan Magistrate or a 
Judicial Magistrate of the First 
Class, as the case may be  and 
the person conducting a prosecu-
tion before a Special Court shall be 
deemed to be a Public Prosecutor.

123 439(2) Offences to be 
non- cognizable

“(2) No court shall take cognizance of any 
offence under this Act which is alleged to 
have been committed by any company or 
any officer thereof, except on the complaint 
in writing of the Registrar, a shareholder 
of the company, or of a person authorised 
by the Central Government in that behalf:  
Provided that the court may take cognizance 
of offences relating to issue and transfer of 
securities and non-payment of dividend, on a 
complaint in writing, by a person authorised 
by the Securities and Exchange Board of India:  
Provided further that nothing in this sub-
section shall apply to a prosecution by a com-
pany of any of its officers.”

In sub-section (2), after the words 
“a shareholder”, the words “or a 
member” shall be inserted.

124 440 Transitional 
Provisions

“Any offence committed under this Act, which 
is triable by a Special Court shall, until a Spe-
cial Court is established, be tried by a Court 
of Session exercising jurisdiction over the 
area, notwithstanding anything contained 
in the Code of Criminal Procedure, 1973: 
 
 Provided that nothing contained in this sec-
tion shall affect the powers of the High Court 
under section 407 of the Code to transfer any 
case or class of cases taken cognizance by a 
Court of Session under this section.”

For the words “Court of Session”, at 
both the places, the words “Court 
of Session or the court of Metro-
politan Magistrate or a Judicial 
Magistrate of the First Class, as the 
case may be” shall be substituted.

125 441(1) Compounding of 
certain offenses

“(1) Notwithstanding anything contained in 
the Code of Criminal Procedure, 1973, any 
offence punishable under this Act (whether 
committed by a company or any officer 
thereof) with fine only, may, either before 
or after the institution of any prosecution, be 
compounded by— 
(a) the Tribunal; or 
(b) where the maximum amount of fine 
which may be imposed for such offence does 
not exceed five lakh rupees, by the Regional 
Director or any officer authorised by the 
Central Government, on payment or credit, 
by the company or, as the case may be, the 
officer, to the Central Government of such 
sum as that Tribunal or the Regional Director 
or any officer authorised by the Central Gov-
ernment, as the case may be, may specify:  
Provided that the sum so specified shall not, 
in any case, exceed the maximum amount of 
the fine which may be imposed for the of-
fence so compounded: “

in sub-section (1),for the words 
“with fine only”, the words “not 
being an offence punishable with 
imprisonment only, or punishable 
with imprisonment and also with 
fine” shall be substituted.
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“Provided further that in specifying the 
sum required to be paid or credited for 
the compounding of an offence under this 
sub-section, the sum, if any, paid by way 
of additional fee under sub-section (2) of 
section 403 shall be taken into account: 
 
 Provided also that any offence covered under 
this sub-section by any company or its officer 
shall not be compounded if the investigation 
against such company has been initiated or is 
pending under this Act.”

126 446 Application of 
fines

The court imposing any fine under this Act 
may direct that the whole or any part thereof 
shall be applied in or towards payment of the 
costs of the proceedings, or in or towards the 
payment of a reward to the person on whose 
information the proceedings were instituted.

“After section 446 of the princi-
pal Act, the following sections 
shall be inserted, namely:—  
 
446A. The court or the Special 
Court, while deciding the amount 
of fine or imprisonment under 
this Act, shall have due regard to 
the following factors, namely:— 
(a) size of the company; 
(b) nature of business car-
ried on by the company; 
(c) injury to public interest; 
(d) nature of the default; and 
(e) repetition of the default. 
 
446B. Notwithstanding anything 
contained in this Act, if a One Per-
son Company or a small company 
fails to comply with the provisions 
of sub-section (5) of section 92, 
clause (c) of sub-section (2) of sec-
tion 117, sub-section (3) of section 
137, such company and officer in 
default of such company shall be 
punishable with fine or“

“imprisonment or fine and impris-
onment, as the case may be, which 
shall not be more than one-half of 
the fine or imprisonment or fine 
and imprisonment, as the case 
may be, of the minimum or maxi-
mum fine or imprisonment or fine 
and imprisonment, as the case 
may be, specified in such sections.”
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127 447 Punishment for 
fraud

“Without prejudice to any liability including 
repayment of any debt under this Act or any 
other law for the time being in force, any 
person who is found to be guilty of fraud, 
shall be punishable with imprisonment 
for a term which shall not be less than six 
months but which may extend to ten years 
and shall also be liable to fine which shall 
not be less than the amount involved in 
the fraud, but which may extend to three 
times the amount involved in the fraud: 
Provided that where the fraud in question 
involves public interest, the term of impris-
onment shall not be less than three years.”

“(i)After the words “”guilty of 
fraud””, the words “”involving 
an amount of at least ten lakh 
rupees or one percent. of the 
turnover of the company, which-
ever is lower”” shall be inserted;   
(ii) after the proviso, the 
following proviso shall 
be inserted, namely:—  
”Provided further that where the 
fraud involves an amount less than 
ten lakh rupees or one per cent. 
of the turnover of the company, 
whichever is lower, and does not 
involve public interest, any per-
son guilty of such fraud shall be 
punishable with imprisonment 
for a term which may extend to 
five years or with fine which may 
extend to twenty lakh rupees or 
with both.”

“It has been proposed that punishment u/s 447 
would be attracted if any person is guilty of fraud 
involving an amount of atleast ten lac rupees or 
one percent of the turnover, whichever is lower. 
 
If the fraud involves an amount less than that 
and does not involve public interest, then 
there is no minimum penalty prescribed. 
 
Any person guilty of such fraud shall be punishable with 
imprisonment for a term which may extend to five years 
or with fine which may extend to rupees twenty lacs or 
both.”
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Private Placement : Falling Short of 

Expected Simplification
The poor run continues for the Companies Act, 2013(‘Act, 2013’) with significant part of it being drafted with 
a blunt nib. After series of requests, clarifications and queries pouring to the MCA from various stakeholders 
and the bulky list of recommendations from the Company Law Committee Report1, it seems the Ministry 
has been driven too close to the walls requiring them to come up with a response very soon. Without taking 
much time, the Companies Amendment Bill, 20162 (‘Bill’) was introduced in the Lok Sabha on March 16, 
2016.

The Bill proposes nearly 100 amendments of which one significant proposal is the entire substitution of 
section 42 which governs the issue of securities through private placement.

Private Placement – hurdles in the existing provisions:

l The existing provisions require a separate bank account to be opened wherein the application money 
received shall be kept;

l Disabling the utilization of the application money for either adjustment against allotment of securities 
or for the repayment of monies, where the company is unable to allot the securities;

l Penalty in case of contravention which shall be an amount extending to the whole amount involved 
in the offer or two crore rupees, whichever is higher;

l Requirement of allotment with regard to any previous offer or invitation until which a new offer shall 
not be made.

Company Law Committee recommendations:

The Company Law Committee made around 14 recommendations pertaining to section 42. Emphasizing 
on the burden faced by the companies in preparation and filing of the Private Placement Offer Letter (‘Offer 
Letter’), the committee had recommended to remove such a requirement and to enable the companies 
annex the details as disseminated vide the offer letter into the private placement application form. 
Additionally, it was recommended that the information presently provided in PAS 4 may be shifted as a 
disclosure requirement under Rule 13(2) (d) of the Companies (Share Capital and Debenture) Rules, 2014 
and to do away with the requirement of PAS 4.

 1http://www.mca.gov.in/Ministry/pdf/Report_Companies_Law_Committee_01022016.pdf
 2http://www.prsindia.org/uploads/media/Companies,%202016/Companies%20bill,%202016.pdf
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Expectations and recommendations go half heard:

The expectations that arouse from not only the recommendations of the Company Law Committee but also 
from various professionals, stakeholders etc. from time to time seems to have gone half heard. Seemingly, 
the proposed redrafted section 42 is old wine in a new bottle. Nothing much lenient has been inserted or 
amended in order to meet the recommendations, instead the Bill has come up with some curious insertions.

Proposed changes in section 42:

l A new proviso barring any right of renunciation being attached to the private placement offer letter 
and application has been inserted;

l Proviso enabling the companies to make more than one issues at any time to such identified persons;

l Restriction on utilizing the money till allotment has been extended further to filing of return of 
allotment with Registrar which seems to be a very absurd requirement;

l Return of Allotment needs to be filed within 15 days of allotment which was previously within 30 
days;

l The penalty for any contravention of section 42 has been lowered to 2 crores i.e. it shall be extended 
to the amount raised through the private placement or two crore rupees, whichever is lower.

In a nutshell:

The proposed amendments in section 42 seem to have answered much of the recommendations/
expectations of the stakeholders. Instead, the same has been made a little bit topsy-turvy particularly 
stalling the utilization of the proceeds until filing of PAS 3. In this era of business where money is transferred 
within a click of a mouse having not even a minute to spare and hold, such a mandate to hold the funds 
till filing of return is very backward-looking. Additionally, it is well known that the stakeholders are facing 
recurring technical issues with filing forms from time to time in the MCA website which in turn may add up 
to the time the funds are to be kept idle.

Apart from the proviso enabling the companies to make parallel offer at any time, most of the previous 
requirements has been retained as it is which almost makes the whole activity of rewriting pointless.

The brief process of private placement as per section 42 of Act, 2013 read with Rule 14 of the Companies 
(Prospectus of securities) Rules, 2014 post amendment shall be as follows:
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Companies Amendment Bill 2016 : 
Section 89 : Clarity on Meeting of  

“Beneficial Interest”

Background
In view of several recommendations made in the Company Law Committee report (CLC Report) dated 1st 
February, 2016, Companies (Amendment) Bill, 2016 (Bill, 2016) was introduced in Lok Sabha on 16th March, 
20161  by the Finance Minister, which has proposed a chain of 87 amendments to the Companies Act, 
2013 (hereinafter called as the Act) which in itself is yet to be fully notified. The government had amended 
the Act last year2 to promote the corporate law to be in line with the mission of promoting Ease of Doing 
Business in India. Finance Minister has been jumping on his toes ever since our Prime Minister has launched 
the Make in India scheme for turning India into a manufacturing hub. The potential market that India has 
for the start-up space is said to be hindered by the prevailing laws which seek strict compliances in terms 
of day to day operations and more importantly in terms of raising funds from different sources. The lengthy 
and cumbersome process and timeline does not give the required boost to the entrepreneurs and therefore 
the Act commands a lot of such amendments or better seeks another repealing.

Introduction
This article will be cover up the amendments proposed to section 89 of the Act which at present deal with 
the – “declaration in respect of beneficial interest in any share”. 

Section 89 of the Act is the guiding provision for the concept of beneficial interest in a share. The said 
provision puts every person under liability who has a beneficial interest in a share as well as the beneficial 
owner to make a declaration to the company in respect of such beneficial interest. 

For a broad understanding of the topic, one needs to first understand the following terms – 

a) Registered owner – A person whose name is registered in the Register of Members as the as the 
holder of shares in that company but who does not hold the beneficial interest in such shares is 
commonly called as the registered owner of the shares.

b) Beneficial/Legal owner – Whereas a person who actually holds the beneficial interest in the shares 
but whose name is not registered in the Register of Members is commonly called as the beneficial 
owner/legal owner.

c) Beneficial interest – The phrase beneficial interest is not explained in the Act, 2013, due to which 
the companies were left powerless when it came to obtain information from the stakeholders 

 1 http://www.prsindia.org/billtrack/the-companies-amendment-bill-2016-4232/
 2 http://www.mca.gov.in/Ministry/pdf/AmendmentAct_2015.pdf 
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in respect of beneficial interest. Also it was a dicey situation as to what is to be constituted as 
beneficial interest in the lack of a proper definition for the term.

The proposed amendments vide the bill, aims to bring certain changes to section 89 by inserting the 
definition of beneficial interest.

The Report of the Companies Law Committee3

The Finance Minister had set up a Companies Law Committee (CLC) on 4th June, 2015, to make 
recommendations to the Central Government on various issues arising from the implementation of the 
Companies Act, 2013. Besides this CLC was authorized to report on the recommendations received from 
the following – 

a) The Bankruptcy Law Reforms Committee

b) The High Level Committee on CSR 

c) The Law Commission

d) Other agencies

The Report of the Companies Law Committee was submitted to the Union Ministry on 1st February, 2016 
suggesting various amendments in the Act to facilitate “ease of doing business in India” and to create a 
favorable environment for the start-ups. 

The Committee analyzed the provisions of section 89 and found that there are various gaps which are 
capable of being filled through amendment to the Act. The areas indicated by the committee were as 
follows – 

a) absence of definition of beneficial interest in a share in a company, 

b) absence of any obligation on a company to collect information on beneficial ownership 

c) absence of the concept of beneficial ownership in a company 

d) inadequacy of existing provisions to maintain a register on beneficial ownership 

For all the recommendations made by the CLC, except for definition of beneficial interest which is proposed 
to be covered by amendment to section 89 itself, the government has proposed to replace the existing 
section 90 and introduce provisions based on such recommendations in the new section 90 of the Act.

CLC had suggested using the definition given under SEBI Circulars/Guidelines or under the Prevention of 
Money Laundering Act or the rules given under the United States Securities Exchange Act of 1934 as a basis 
to provide for a definition of beneficial interest for the Companies Act, 2013. 

 3 http://www.mca.gov.in/Ministry/pdf/Report_Companies_Law_Committee_01022016.pdf 
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Definitions of beneficial interest United States Securities Exchange Act of 19344 

Under this law any person who, directly or indirectly, through any contract, arrangement, understanding, 
relationship, or otherwise holds or shares voting power and investment power which includes the power 
to vote, or to direct the voting of, such security, the power to dispose, or to direct the disposition of, such 
security is supposed to be the beneficial owner with respect to such shares. 

However, certain person and transactions are provided as exception to this provision, which are as follows – 

a) A member of a National Security Exchange who holds securities on behalf of another person solely 
because such member is the record holder of such securities

b) A person who in the ordinary course of his business is a pledgee of securities under a written 
pledge agreement

c) A person engaged in business as an underwriter of securities and registered under the Securities 
Act of 1933

d) Executors or administrators of a decedent's estate generally will be presumed not to have acquired 
beneficial ownership of the securities in the decedent's estate until such time as such executors or 
administrators are qualified under local law to perform their duties.

The Amendment
The bill proposes for the following amendments: 

I. Definition of beneficial interest – to be added as sub-section (10) to section 89

II. Provisions for covering up remaining recommendations of the Companies Law Committee – by 
replacing section 90 with a new section (Discussed in our another write-up)

Let us now understand the amendments in more detail by taking them one by one – 

1. Definition for beneficial interest

 Where earlier the Act missed out on this part, the bill seeks to amend its deficiency. Beneficial interest 
in a share has now been defined for the purpose of both the sections, i.e, section 89 and 90. By the 
virtue of the proposed amendment any direct or indirect right or entitlement of any person severally 
or jointly with any other person, through any contract, arrangement or otherwise, to exercise any 
rights attached to the share or to receive any dividend or other distribution in respect of such share, 
shall attract provisions of section 89 and 90.

 Breakdown of the section: 

 Some important points to be noticed here are that the definition does not specify any number of 
limits on the beneficial interest holders which means there can be more than one beneficial owner for 

 4 http://www.ecfr.gov/cgi-bin/text-idx?node=17:4.0.1.1.1&rgn=div5
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a single share or security in any manner. A broad definition of “beneficial interest in a share” has been 
proposed. The proposed definition includes such a pledgee of shares to have a beneficial interest in 
the share who by virtue of an agreement has the right on the usufructs of the shares and /or voting 
rights pending the discharge of the Facility, interests and other dues. Accordingly, if the proposed 
definition is retained, then on pledging shares with the right of usufructs to the pledgee, the pledgor 
will have comply with the provision of 89 in addition to the filing of pledge in e-Form CHG-1/CHG-9.

 Say, for example, for security X the registered owner is Mr. A holding shares on behalf of the beneficial 
owner Mr. B, Mr. B enters into an pledge agreement with Mr.C  by virtue of which Mr. C will be entitled 
to exercise voting rights of the shares pledged, thus as per the proposed definition of beneficial 
interest the names of beneficial owner would involve Mr. B and Mr. C. 

 Unlike the US Law, pledgee is not given an exemption under the bill so any person holding shares as 
part of pledge agreement will also be covered under provisions of section 89. Also the unregistered 
holder of shares shall be covered under the umbrella of beneficial interest as he/she will be the sole 
owner of all rights and benefits but the name in the register of members will be different.  

 Unless, the government gives such transactions a walk ahead by way of exemption in the rules, the 
scope of this proposed amendment to section seems to be wide enough to make the beneficial 
holders think hard and again on their holdings.

Conclusion 
Though the proposed amendment bill intends to bring clarity on the concept of beneficial interest by 
providing a definition of beneficial interest but the same has made it more complicated by way an ambiguity  
in case of multiple beneficial owners. 
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Section 185 : As Proposed under the  
Companies (Amendment) Bill, 2016

Section 185 was the most unacceptable provision of Companies Act, 2013. Formerly, section 295 of the 
Companies Act, 1956 mandated previous approval of the Central Government for granting of loans/
guarantees/securities to directors and their related entities, whereas section 185 created a complete 
prohibition on the same. Effective from September 12, 2013 originally section 185 provided no exemptions 
or carve outs. However, the Companies (Meetings of the Board & its Powers) Rules, 2014 notified on March 
31, 20141 provided relief to loan/guarantee/security made by a holding company to its wholly owned 
subsidiary company and to security/guarantee given by a holding company to its subsidiary. The exemption 
notification dated June 5, 20152 further exempted private companies form the provisions of section 185 
subject to stipulated conditions. With the Companies (Amendment) Bill, 2016 proposing to replace the 
extant section 185 there are numerous questions in peoples’ minds about the proposed provisions. 

Need to replace the extant provisions of Section 185:

The intent of the extant provisions of Section 185 is to ensure that directors who hold a fiduciary position with 
respect to shareholders do not utilize the funds of the company for their own benefit. However, company 
laws the world over do not provide for a complete blanket prohibition on advancement of such loans/
guarantee/security to directors and their related entities. 3 The rationale being that where the shareholders 
of the company themselves approve the utilization of the funds of the company in the specified manner, 
the law need not create a bar on the same. Thus, at par with the global company laws the provision has been 
amended to remove the prohibition to an extent and provides for the passing of shareholders’ resolution 
for granting of loans/guarantees/securities to entities in which directors are interested. 

Relief brought under the proposed Section 185 of the Companies (Amendment) Bill, 
2016:

Currently the provisions of section 185 prohibit the granting of loan/guarantee/security to the directors 
and their related entities. The proposed provisions create a part prohibition and part restriction. 

They continue to prohibit the granting of loan/guarantee/security to the following:

l directors of the company, or of a company which is its holding company or any partner or relative 
of such director.

l any firm in which any such director is a partner or relative is a partner.

 1 http://www.mca.gov.in/Ministry/pdf/NCARules_Chapter12.pdf
 2 http://www.mca.gov.in/Ministry/pdf/Exemptions_to_private_companies_05062015.pdf
 3 http://www.india-financing.com/images/Articles/Loans_to_directors_and_related_entities_-_A_Comparative_Analysis.pdf
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Whereas they provide a restriction by way of passing a special resolution by the company for advancing 
loan/guarantee/security to the following:

l any private company of which any such director is a director or member.

l any body corporate at a general meeting of which not less than twenty five per cent. of the total 
voting power may be exercised or controlled by any such director, or by two or more such directors, 
together.

l any body corporate, the Board of directors, managing director or manager, whereof is accustomed 
to act in accordance with the directions or instructions of the Board, or of any director or directors, 
of the lending company.

The condition being that such loans are utilised by the borrower for its principal business activities. It may 
be noted that though the text of the proposed section uses the word ‘borrowing company’ i.e. the loan 
should be utilised by the borrowing ‘company’ for its principal business activities, it shall be construed as to 
include body corporates.

A comparison between the current and proposed provisions of section 185 is presented in a tabular form 
below:

Current provisions Proposed provisions 
Prohibition on giving of loan/guarantee/security to the director  of the 

company 

Continues to be prohibited

Prohibition on giving of loan/guarantee/security to the director  of the 

holding  company 

Continues to be prohibited

Prohibition on giving of loan/guarantee/security to any partner or 

relative of any such director

Continues to be prohibited

Prohibition on giving of loan/guarantee/security to any firm in which 

any such director is a relative or partner

Continues to be prohibited

Prohibition on giving of loan/guarantee/security to any private 

company of which any such director is a director or member

Requires the passing of a special resolution

Prohibition on giving of loan/guarantee/security to any body corporate 

at a general meeting of which not less than twenty five per cent. of the 

total voting power may be exercised or controlled by any such director, 

or by two or more such directors, together

Requires the passing of a special resolution 

Prohibition on giving of loan/guarantee/ security to any body 

corporate, the Board of directors, managing director or manager, 

whereof is accustomed to act in accordance with the directions or 

instructions of the Board, or of any director or directors, of the lending 

company

Requires the passing of a special resolution

No parallel provision Loans to be utilised by the borrower for its 

principal business activities
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The words “save as otherwise provided in this Act” proposed to be omitted from 
section 185:                                                                          

The extant provision of section 185 provides that if there is any other provision of the Act permitting 

lending as covered by the section then such specific permission shall prevail over this section. This creates 

confusion as to whether specific sanction of section 186 which starts with “without prejudice to the other 

provisions” can exclude section 185. To avoid ambiguity the same has proposed to be omitted. 

Whether special resolution required to be a prior:

The Report of the Companies Law Committee, 2016 recommending amendments to section 185 proposed 

that the special resolution should be a prior resolution. However, the language of section 185 as per the 

Companies (Amendment) Bill, 2016 does not specify whether the special resolution should be prior to 

advancing the loan/guarantee/security, unlike section 186 & 188 which provide for the passing of a prior 

special resolution and resolution respectively. Further, the explanatory statement to the notice of the 

general meeting is required to disclose the full details of the loan/guarantee/security given. Thus, one may 

infer that such resolution may be passed after granting of such loan/guarantee/security.

Applicable limits:

The loan/guarantee/security granted under section 185 shall be subject to the provisions of section 186. 

As per the proposed provisions of section 186 of the Companies (Amendment) Bill, 2016 where such loan/

guarantee/security along with the aggregate of loans/guarantees/securities already granted to any person/

body corporate and investments already made in body corporates exceed sixty per cent. of the company’s 

paid-up share capital, free reserves and securities premium account or one hundred per cent. of its free 

reserves and securities premium account, whichever is higher prior approval by way of special resolution 

shall be required. Hence, where such loan/guarantee/security is up to the aforesaid limit, as per section 

186(5) a resolution sanctioning the same is required to be passed at the meeting of the board, with the 

consent of all directors present thereat.

Rate of interest:

As per the Report of the Companies Law Committee 2016 the rate of interest for loans granted under section 

185 was proposed to be aligned with section 186(7). Further, the report also suggested that it may not be 

appropriate to apply Indian interest rates bench marks prescribed under section 186(7) to loans given by 

companies to foreign entities and the effective yield against the loan given, irrespective of whether the 

loan is given to a company incorporated outside India should not be less than the prescribed rate under 

section 186(7). Since the loan/guarantee/security granted under section 185 will be covered under section 

186 accordingly the limits on the rate of interest shall also apply.



Companies Amendment Bill 2016 Referencer

80

Procedure to be followed:

As discussed above the granting of loans/guarantee/security to entities in which directors are interested as 

proposed under section 185 shall require the passing of passing a special resolution by the company. The 

following procedure is to be followed when granting such loan/guarantee/security:

l Prior approval of the public financial institution where the aggregate of the loans/investments/
guarantee/security so far made along with the loans/guarantee/security proposed to be made is to 
exceed the limit as specified in section 186(2) and there is default in repayment of loan installments 
or payment of interest thereon as per the terms and conditions of such loan to the public financial 
institution.

l Convening of a board meeting for considering the granting of loan/guarantee/security and to approve 
the notice of the general meeting.

Ø As per section 179(3) read with section 186(5) the resolution is required to be passed at a board 
meeting only.

Ø As per section 186(5) the resolution is required to be approved by all the directors present at the 
meeting. 

Ø The explanatory statement to the notice of the general meeting to contain the prescribed details.

l Filing of e-form MGT-14 within 30 days of passing the board resolution as per section 117(3)(g).

l Convening of general meeting for:

Ø Passing of special resolution as per section 185.

Ø Passing of special resolution in case the loan/guarantee/security proposed to be made along 
with the aggregate of loans/guarantees/securities/investments made so far exceeds sixty per 
cent. of the paid-up share capital, free reserves and securities premium account or one hundred 
per cent. of its free reserves and securities premium account, whichever is higher as per the 
proposed section 186(3).

l Filing of e-form MGT-14 within 30 days of passing the special resolution as per section 117(3)(a).

l Granting of such loan/guarantee/security to entities in which the directors are interested. 

Ø The same may be granted prior to passing of the special resolution under section 185.

Ø The rate of interest shall be as per section 186(7).

l Entry in register MBP-2 maintained as per section 186(9).

l Disclosure in the financial statement the full particulars of the loans/ guarantee/security provided 
and the purpose for which the loan/ guarantee/security is proposed to be utilized by the recipient as 
per section 186(4).
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Exemption to private companies:

The proposed section 185 seeks to completely replace the existing provisions of section 185 of Companies 

Act, 2013. However, the exemption notification dated June 5, 2015 shall continue to hold good and the 

proposed provisions of proposed section 185 shall be not applicable to private companies subject to the 

conditions prescribed in the notification.  

As per the exemption notification dated June 5, 2015 only those private companies which fulfill the 

prescribed conditions are exempted from the provisions of section 185. Hence, private companies which 

do not fulfill the conditions prescribed are subject to the prohibition as per the extant section 185. The 

proposed provisions provide some relief to such private companies as follows: 

i. in whose share capital other body corporates have invested money; 

ii. the borrowings of such a company from banks or financial institutions or any body corporate is 

more than twice of its paid up share capital of fifty crores, whichever is less; and

iii. such a company has defaulted in repayment of borrowings subsisting at the time of making 

transactions under section 185

Since, the proposed provisions of section 185 allow the granting of loan/guarantee/security by such private 

companies to entities in which their directors are interested by passing of a special resolution.

Loan/guarantee/security provided by a holding company to its subsidiary/wholly 
owned subsidiary:

The current and proposed exemptions from the provisions of section 185 with respect to loan/guarantee/

security provided by a holding company to its subsidiary/wholly owned subsidiary are compared in a 

tabulated form below:

Provision Current provisions Proposed provisions
Any loan made by a holding 
company to its wholly owned 
subsidiary company 

Provided that the loans made 
are utilized by the wholly owned 
subsidiary company for its 
principal business activities.

Exempted Continues to be exempted
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Provision Current provisions Proposed provisions
Any guarantee/security provided 
by a holding company in respect 
of any loan made to its wholly 
owned subsidiary company 

Provided that the loans made 
are utilized by the wholly owned 
subsidiary company for its 
principal business activities.

Exempted Continues to be exempted

Any loan made by a holding 
company to its subsidiary 
company 

Not exempted Continues to be not exempted

Any guarantee given or security 
provided by a holding company 
in respect of loan made by any 
bank or financial institution to its 
subsidiary company. 

Provided that the loans made 
are utilized by the wholly owned 
subsidiary company for its 
principal business activities.

Exempted Continues to be exempted
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